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PROCEEDINGS OF THE LAST CONVENTION 


Due to the fact that we had not yet received copy of all of the proceedings of the last convention, par- 
ticularly certain of the addresses, it has been necessary to postpone publication of these proceedings and they 
will be included in one of the forthcoming issues. 


A NEW POLICY 


Believing that it is the duty of the Journal to keep the Florida Bar as fully advised as possible, of the 
development of our juris prudent, we have determined on a change in policy of handling the publication of 
opinions of the Supreme Court. Beginning with the next issue, we hope to group the opinions published under 
more or less general titles and state at the head of each opinion what appears to be the principal proposition 
of law discussed or determined in the opinion. It is not intended to attempt to write detailed headnotes. In 
addition, we expect to publish from time to time comment and discussion upon the application and impor- 
tance of current opinions. : 

At the close of the present session of the Legislature, we hope to publish some discussion of the important 
new Statutes, if any, adopted by the Legislature, and the effect of the same on practice of our profession. 


SUBJECTING PROPERTY OF A MARRIED WOMAN TO HER DEBTS 


The attention of the bar is directed to opinions of the supreme court published in this issue entitled Laura 
Blood and Husband v. Martha B. Hunt, et al; Laura Blood and husband v. P. K. Huey, et al; Chas. F. Barrett, 
Jr., v. Emma A. Howard and husband; Citizens Bank & Trust Company v. Ella B. Smith, et al; and the M. J. 
Hoffman Construction Company v. Mary Ward et al. These opinions deserve the closest consideration and 
attention as they settle questions which have long been at issue in connection with subjecting the separate 
Statutory property of married women to certain debts. The Journal will be glad to publish hereafter any 
further discussion by members of the bar as to the effect of these decisions and whether there are other 


_ points regarding this very important subject not settled by the comprehensive group of opinions above men- 
tioned. 
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FLORIDA STATE BAR ASSOCIATION 


President 
Raymer F. Maguire, 
Orlando, Florida. 


STATE BOARD OF LAW EXAMINERS 


Mr. D. Niel Ferguson, of Ocala, has been appointed 
to the State Board of Law Examiners, succeeding 
Senator E. M. Johns, of Starke, Florida. The mem- 
bers of the board as now constituted include J. Henry 
Blount, Jacksonville, chairman; Roy Chapman, Lake 
City, vice chairman; Philip D. Beall, Pensacola; T. R. 
James, Crestview; J. L. Kelly, Clearwater; Ernest 
Metcalf, West Palm Beach; Lewis Twyman, Miami; 
Tom Whitaker, Tampa, and Mr. Ferguson. 

The following list of persons who successfully 
passed the bar examination held at Tallahassee on 
February 18th, 1929, was announced at the meeting of 
the Board held at Miami on March 15th: 

List of Those Who Passed Bar Examination 

Feb. 18, 1929 

Bradley, Alden S., Jr., 523 S. Main St., Swains- 
boro, Ga. 

Bryan, Johnson H., 1629 Laura St., Jacksonville, 
Florida. 

Caldwell, Millard F., Milton, Florida. 

Cowart, Raymond E., Madison, Florida. 

Denham, Robert N., c/o City Natl. Bk., Miami, Fla. 

Falkner, Grady C., 5709 Seminole Ave., Tampa, 
Fla. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla. 


Forehand, Herschel, 700 Tampa Theatre Bldg., 
Tampa, Fla. 

Hansen, Edward R., 539 Yale Ave., Orlando, Fla. 

Harris, Kenneth D., 1260 S. W. Sixth St., Miami. 
Fla. 

Jackson, Clay, Box 127, Cocoa, Florida. 

Mathews, George R., Jr., 2225 N. W. 51st St.. 
Miami, Fla. 
McDonald, Malcolm M., 217 N. E. 1st St., Miami, 
Fla. 

McNevin, Donald J., 901-10 Tampa Theatre Bldg., 
Tampa, Fla. 

Peck, Robert Lee, Jr., c/o Hon. J. B. Peck, Atty., 
Miami, Fla. 

Putnam, Worcester, P. O. Box 2859, St. Peters- 
burg, Fla. 

Smithson, Herbert, P. O. Box 24, Brooksville, Fla. 

Sublett, Charles W., c/o Harvey & Wood, Attys., 
W. Palm Beach, Fla. 

Swink, William M., S. A. E. House, Gainesville, 
Fla. 

Warren, Fuller, Blountstown, Florida. 

Wiggins, William F., 1950 Albert St., Jacksonville, 
Fla. 

Whidden, Marshal T., 1st Nat’l. Bank Bldg., Ar- 
cadia, Fla. 
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SOME OBSERVATIONS ON THE USE OF THE WRIT OF QUO WARRANTO 
By H. J. Dame, Ft. Pierce, Florida. 


The recent case of State ex rel. Davis, Atty. Gen.. 
et al, vs. City of Stuart, 120 So. 335, apparently has 
aroused widespread interest among the legal profes- 
sion in this State and elsewhere, as evidenced by the 
large number of requests for copies of the Informa- 
tion and Brief filed on behalf of the relators, which 
have been furnished to numerous attorneys, but lim- 
ited facilities have made it impossible to accommo- 
date all of them. Apparently the Courts will soon be 
flooded with similar actions in those communities 
where seemingly the same conditions obtain as exist- 
ed in the Stuart case, but, unless there is a proper 
appreciation of the underlying principles which 
prompted this suit and lead to this seemingly revolu- 
tionary decision of our Supreme Court, some disap- 
pointments may be experienced. 

In this article no effort will be made to brief that 
case as the lucid opinion of the Supreme Court writ- 
ten by that able jurist, Armstead Brown is so compre- 
hensive in its treatment of all phases of the case and 
of the legal and constitutional questions raised as to 
render such an effort unnecessary and useless. 


THE INFORMATION 

This treatise will deal with only that phase of 
the use of Quo Warranto to question the power of the 
Legislature to annex outlying, unimproved lands to 
a municipality, where no benefits whatever accrue 
to such lands or the owners thereof by reason of 
such annexation and burdensome taxes are imposed 
upon such lands solely for the benefit of the built-up 
portion of the municipality. 

The initial pleading should be an “Information of 
the nature of Quo Warranto” brought by the Attor- 
ney General, and the complaining land-owners must 
be named as corelators (State vs. Sarasota, 109 So. 
473). If the Attorney General should refuse to file 
such information then the land-owners have the right 
to bring an independent action (Sec. 5447 Com. Gen. 
Laws). In either event a prima facie case of right 
must he made under oath by the complaining land- 
owners, either as corelators in the action by the Attor- 
ney General, or in the independent action by the land- 
owners as relators. The Information is subject to de- 
murrer the same as a Declaration whether filed by the 
Attorney General or otherwise. (State vs. Stuart, 120 
So. 335). 


THE COURT 
Such an Information may be filed by the Attor- 
ney General either in the Supreme Court or in the 
Circuit Court wherein the land in question lies, and 


is filed as a matter of right inherent in the Attorney 
General. There were particular reasons for bringing 
the Stuart case in the Supreme Court, not neces- 
sary to explain here as they will very probably not. 
arise again, and it is manifestly proper that any con- 
templated actions of this kind should be instituted 
in the Circuit Court as the Supreme Court has settled 
the fundamental questions of procedure and expressed 
a limitation upon the power of the Legislature, and 
should not be further burdened with cases that mav as 
well be disposed of by the Circuit Courts. unless taken 
there on Writ of Error. 

In case the Attorney General should refuse to file 
an Information in these cases, and land-owners desire 
to bring an independent action, permission must first 
be sought and obtained from the Circuit Judge, but his , 
discretion is not to be arbitrarily exercised and is sub- 
ject to review by the Supreme Court. 


THE WRIT 

Upon the filing of the Information the Court will 
issue a Writ of Quo Warranto, which acts as an al- 
ternative Writ of Mandamus, to which the respondent 
must plead, either by attacking the sufficiency of the 
information by demurrer, or motion to quash the Writ 
in proper cases, or by filing an answer to the Infor- 
mation either disclaiming or justifying. An answer 
that neither disclaims nor justifies is insufficient. The 
respondent must either demur, move to quash, or 
answer upon the day fixed in the Writ, or obtain 
further time to plead by proper motion, but the mere 
filing of such motion will not of itself excuse the fail- 
ure to plead on the day required. The motion for 
further time must be called up and an order entered 
allowing further time or a judgment by default will 
be entered. 

THE ANSWER 

The answer of the respondent must be direct and 
positive, must be under oath, and must disclaim or 
justify. If the respondent seeks to justify it is not 
sufficient to show that the alleged usurpation is auth- 
orized by an act of the legislature, but it must be 
shown that the exercising of the powers of a munici- 
pality over the lands of the corelators is not arbitrary, 
unjust and violative of their inherent rights as assert- 
ed in the Declaration of Rights, reserved therein, or 
guaranteed by the Constitution. The Legislature is 
granted the right by the people in the Constitution 
(Art. VIII, Sec. 8) to establish, abolish and otherwise 
deal with municipalities, but such grant of power 
does not deprive the people of those “inalienable 
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rights” of acquiring,,possessing and protecting prop- 
erty, enjoying life, and pursuing happiness (Decl. of 
Rights, Sec. 1) ; neither does it nullify that principle 
that “government is instituted for the protection, se- 
curity and benefit of the citizens (Decl. of Rights, 
Sec. 2). Section 4 of the Declaration of Rights assures 
every person a remedy by due process of law, for 
any injury done him in his lands; and Section 12 
declares that no person shall be deprived of his prop- 
erty without due process of law, nor without just com- 
pensation. The constitution (Art. IX, Sec. 1 and Sec. 
5) authorizes the levying and collection of taxes by 
a municipality, and requires a uniform and equal rate 
upon a just valuation so that if lands are forced into 
a municipality by the Legislature, they must be taxed 
as other lands regardless of the fact that they receive 
no benefits. If such taxes are not paid the lands are 
sold and the owner deprived of the ownership and 
use thereof. If the owner receives no benefit from 
such taxation, then he is deprived of his lands without 
just compensation. Therefore the burden is upon the 
respondent to show no infringement of these inherent 
rights of the corelators. The same principle is involved 
as in eminent domain. It cannot be contended that 
some remote benefit accrues to the property owner, 
but it must be shown that such benefit is “just com- 
pensation” for the burden imposed, otherwise the 
spirit, if not the letter, of the Constitution is violated. 

Much more might be said along this line, but suf- 
fice it to say that the burden of proof is upon the 
respondent in those cases instituted by the Attornev 


General, and reversed in cases brought without his 
consent. 


INSUFFICIENT ANSWERS 


If the answer does not disclaim or attempt to jus- 
tify (under the rule above stated) it may be treated 
as a nullity and judgment of ouster entered. However, 
if the respondent seeks to justify and the answer be 
considered insufficient, the relator may demur or file 
motion for judgment of ouster. Upon demurrer being 
sustained the respondent may be allowed to file an- 
other answer, as in any law action, but if it be over- 
ruled, the relator may file a replication. There is no 
rule on the subject, but the court should fix the 
time and manner of pleading, having regard to the 
rights of the parties. 

Should the answer be considered wholly insuffici- 
ent, motion for judgment of ouster is proper, and 
the Court is authorized to render judgment of ouster. 
However, should the court conclude from the plead- 
ings that the respondent has a defense although not 
properly set forth, it may treat the motion as a de- 
murrer and rule accordingly, allowing the respondent 
to file an amended answer; and should the answer or 


amended answer be deemed good, issue may be joined 
or replication filed. 
FINAL HEARING 

If the respondent should fail to fully and complete- 
ly justify by proper answer, the Court should render 
judgment of ouster. and to this end insufficient or 
improper answers may be stricken or ignored; but, 
should the answer be held sufficient in law and there 
are disputed questions of fact, they must, as in other 
law actions, be submitted to a jury. This is a peculiar 
reason why those cases hinging upon disputed ques- 
tions of fact should be instituted in the Circuit Court, 
but a case in the Supreme Court reaching that stage 
might be referred to the proper Circuit Court for a 
trial of the issues of fact, and judgment rendered by 
the Supreme Court accordingly. 

Final judgment is then rendered, being either a 
judgment of ouster against the respondent, or a judg- 
ment of non usurpavit. 

CONCLUSIONS 

In case of judgment of ouster, the question natur 
ally arises as to the affect it has both upon the lands 
of the corelators and the remaining territory within 
the municipality. In the first instance the lands of the 
corelators are just as if they had never been included 
in the municipality. Taxes might have been assessed 
and the lands sold. Bonds might have been issued 
and sold, or other indebtednesses created, but as far 
as the lands of the corelators are concerned, the levy- 
ing of taxes, issuance and sale of bonds and creation 
of debts are a nullity. Their lands stand free. On the 
other hand all other lands included in the municipality 
by the same act of the legislature are unaffected by 
the judgment of ouster. Such a judgment, however, 
does not preclude other land owners from testing the 
constitutionality of the same act of the legislature in 
regard to their lands in an appropriate action timely 
brought. 

Many interesting and perplexing questions have 
been asked the writer in this regard, not only con- 
cerning the Stuart case, but similar prospective cases, 
some of which are attempted to be answered in the 
above, but of such questions as the court has not 
answered either directly or indirectly, it might be said 
that one guess is as good as another. 

Some of these questions thought worthy of discus- 
sion are as follows: 

(a) Must the landowner resist annexation? 

(b) May lands receiving some small or dispro- 
portionate benefit be excluded by Quo Warranto? 

(c) When is a landowner estopped? 

(d) Does the issuance of bonds after annexa- 
tion preclude landowners from such action? 

(e) Are corelators necessary ? 

(f) Can the Legislature validate acts of a ~ 
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municipality after annexation so as to estop land- 
owners ? 

Answering these questions in their order: 

(a) In many instances lands are annexed to a mu- 
nicipality without the knowledge of their owners. Such 
are not estopped. But even knowledge of the proposed 
annexation does not estop. There must be consent to 
the annexation, either actual or implied by acqui- 
escence. 

(b) The benefits received must be actual and not 
so disproportionate to the burdens imposed as to de- 
prive the owners of lands “without just compensa- 
tion”. It is hard to picture a situation where some 
constructive benefit is not bestowed, such as fire and 
police protection, the privilege of voting upon munici- 
pal affairs, the increased value of lands by reason of 
lying in a growing municipality, and so on, but such 
benefits are mostly imaginary or at best constructive, 
and not real or actual as are the construction of 
streets, sewers, water facilities, street lighting, the 
furnishing of light and power at reduced rates, etc. 
Such constructive or imaginary benefits would not 
estop landowners from Quo Warranto proceedings; 
neither would small or disproportionate benefits, but 
this is a question of proof to be determined in each in- 
dividual case. 

(c) When a landowner is estopped is a matter to 
be determined in each case. If he consents to the an- 
nexation and receives such benefits as he might rea- 
sonably expect under the circumstances, he is eston- 
ped. On the other hand, even though he objects, if 
he receives benefits in proportion to the burdens im- 
posed, or not so disproportionate as to deprive him of 
his property without “just compensation” he is es- 
topped. There are several ways in which the landown- 
er may be presumed to have given his consent to the 
annexation though not consenting initially in writing 
as by petition, etc. He might participate in subhse- 
quent elections, even upon bond issues, or by any 
active participation in municipal affairs to such an ex- 
tent as to estop him. He might wait too long before 
asserting his rights, but the length of time might be 
different in different localities and under different 
circumstances. The principle of laches or stale de- 
mands might operate as in other cases, but these mat- 
ters are to be determined in each individual case ac- 
cording to the peculiar circumstances and surround- 
ings in that case. | 

(d) The issuance and sale of Bonds by a munici- 
pality after the annexation would not of itself estop 
a landowner from asserting his constitutional rights. 
However, should a landowner participate in a bond 
election and vote for bonds, or, not participating. 
should receive benefits not disproportionate to the 
burden imposed, he might be estopped. 


(e) Corelators are necessary parties to such an 
action to protect their private rights. The state is not 
particularly concerned in the protection of peculiarly 
private rights, and cannot enforce them. Such rights 
must be asserted by the individual himself. However, 
should the act of the Legislature be attacked by the 
Attorney General acting for the State upon general 
grounds and not to assert or protect private rights, 
corelators are not necessary. 

(f) The Legislature cannot by a validating or 
curative act do that which it could not do initially; in 
other words, it cannot do indirectly what it cannot do 
directly. The Legislature cannot authorize the issu- 
ance of state bonds except to repel invasion, suppress 
insurrection, or to redeem or refund bonds already 
issued (Art. IX, Sec. 6, Const.). Then who would say 
that the Legislature could by a subsequent act validate 
the issuance of bonds by the state authorities for any 
other purpose? If the Legislature cannot arbitrarily 
annex to a municipality territory that does not and 
cannot receive any benefits from such annexation, 
thereby invading the private constitutional rights of 
the owners of such territory, it cannot, by a _ subse- 
quent act, however adroitly worded, retain such ter- 
ritory against the wishes of the owners. 


As above stated, these answers are not to be taken 
as authoritative, but merely as the personal opinion 
of the writer. They might not be applicable to any 
particular case, as the facts in no two cases are ever 
exactly alike, but it is possible they may be helpful in 
applying the principles enunciated by the Supreme 
Court in the Stuart case. 


It might be further suggested that the Supreme 
Court has not definitely drawn the line between those 
two provisions of the Constitution, wherein certain 
powers are granted the Legislature, and certain rights 
are reserved unto the people, as a surveyor might 
mark the line dividing two parcels of land, but has left 
that to be determined in each case as it is presented. 
“Common sense must be used in such matters. It is 
not every case...... which would authorize the in. 
terposition of the courts. But where...... there ap- 
pears a gross and glaring territorial inequality, a sud- 
den, unreasonable and wholesale extension ...... 
without any municipal benefit thereto, actual or con- 
templated, a different situation is squarely 
presented”. State vs. Stuart, 120 So. 349. The Court 
has said that it would restrain the Legislature in such 
an extreme case as was there presented, and having 
established the principle, it will doubtless apply it in 
all cases in which there is shown an arbitrary infringe- 
ment upon those inherent and “inalienable rights” of 
the people set forth and reserved by them in the Dec- 
laration of Rights. 
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PROPER PRACTICE FOR FAILURE OF PLAINTIFF 
TO FILE AFFIDAVIT OF GOOD FAITH 


By R. B. HUFFAKER, Bartow, Fla. 


Section 4219, Compiled General Laws, (Sec. 2579, 
R. G. S.) provides that when a suit is brought in any 
county or justice district where the defendant does 
not reside, the plaintiff, or some person in his behalf, 
shall make or file with the praecipe or bill in chan- 
cery, an affidavit that the suit is brought in good 
faith, and with no intention to annoy the defendant. 

If the plaintiff or complainant fails to file this 
affidavit, commonly called “the affidavit of good 
faith”, how should the defendant take advantage of 
such failure? The statute and rules of court do not 
provide any penalty for non-compliance with the 
statute. 

This question of practice was passed on recently 
by the Supreme Court of Florida in the case of Gregg 


Maxcy vs. Wauchula Development Company, opinion 


by Justice Ellis, filed March 2, 1929. 


In this case, the plaintiff, a Florida corporation 
with its place of business at Wauchula in Hardee 
County, filed its common law suit in the Circuit Court 
of Hardee County against the defendant, Gregg 
Maxcy, who was then a resident of Polk County, and 
the plaintiff having failed to file with the praecipe its 
affidavit of good faith, the defendant, on the next 
Rule Day after entering his special appearance, filed 
a motion to dismiss the suit, the sole ground of such 
motion being that the plaintiff had not complied with 
the statute as to filing its affidavit of good faith. At 
the hearing on this motion, the court permitted the 
plaintiff to file its affidavit of good faith and then 
denied the motion to dismiss. On writ of error to 
review the final judgment, the denial of this motion 
was assigned as error. 


The Supreme Court, in passing on this assignment 
of error, said: 


“The point is also presented that as the cause 
of action accrued in Polk County, and the defend- 
ant resided in that county, the action could not 
have begun in Hardee County unless the plain- 
tiff had filed with his praecipe an affidavit that 
the action was brought in good faith and with no 
intention to annoy the defendant. See Sec. 2579 
Revised General Statutes 1920 (Sec. 4219 Com- 
piled General Laws 1927), that as the affidavit 
was not filed until two months and ten days after 
the suit was begun the court had no jurisdiction 
to try the case. The point was raised by a mo- 
tion to dismiss. 


“We think the motion to dismiss the action for 
non-compliance with the requirements of the 
statute was a correct proceeding, assuming that 
the record then showed upon its face the juris- 
dictional defect.” 

But the Court declined to determine the effect of 
the failure of the plaintiff to comply with the statute, 
finding on the merits of the case that the defendant’s 
plea of privilege had been sustained by the evidence, 
and that on this account the trial court should have 
dismissed the suit. 

The practical question, then, is, When should the 
motion to dismiss for failure to comply with the 
statute be granted? 

The filing of the affidavit appears to be jurisdic- 
tional. It follows, therefore, that process issued and 
served in such a suit would be void, and that it would 
be error to deny the motion to dismiss provided the 
jurisdictional defect appears on the face of the plead- 
ings. In this suit, the declaration alleged that the 
principal place of business of the plaintiff was Wau- 
chula, Florida, and that the defendant resided at 
Frostproof, Florida. Frostproof is in Polk County. 
The served summons showed service on the defend- 
ant by the Sheriff of Polk County in his county. It is 
contended that the jurisdictional defects, therefore, 
appeared on the fact of the pleadings, and that the 
Supreme Court would have held that the Circuit Court 
erred in denying the motion to dismiss if the court 
had not reversed the case on other grounds. 


The plaintiff-in-error, in support of his motion to 
dismiss, cited the following authorities: 

Chapter 3721, Acts 1887, Sec. 1. 

18 C. J., Dismissal and non-suit, 1182, Sec. 
93, 94. 

Cassity vs. Cota, 54 Me. 380. 

Tigrett vs. Taylor, 180 Ala. 296, 60 So. 858. 

9 R. C. L., Dismissal, Discontinuance and non- 
suit, Sec. 21. 

Chambers v. Sanford and Treadway, 289 
S. W. 535. . 

McCannon v. Martin, 126 S. E. 272. 

Kirby vs. Soule, 144 N. W. 837, 178 Mich. 406. 

Connor v. Vickleburg & M. R. Co. (C. C.) 36 
Fed. 273, 1 L. R. A. 331. 

Fisher vs. Fiske, 219 Pac. 683. 

Roberts v. Anheuser, Busch Brewing Ass’n., 
102 N. E. 316, 215 Mass. 341. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


A. LEVY, 
Petitioner, 
GEORGE STONE, as Chief 
of Police of the City of DeLand, 


Respondent. 
STRUM, J. 


This is a proceeding in habeas corpus, instituted 
originally in this Court. The purpose of the proceed- 
ing is to test the validity of certain provisions of an 
ordinance of the City of DeLand, passed December 1, 
1928, and entitled: ‘An ordinance regulating auction 
sales of certain classes of goods in the City of De- 
Land.” The ordinance applies “to all sales at public 
auction of diamonds or any precious or semi-precious 
stones, or imitations thereof, watches, clocks, jewelry, 
gold, silver or plated ware, china, glass ware, or 
leather goods conducted in the City of DeLand.” 

Section 3 of the ordinance provides: “No auction 
sale shall be conducted between the hours of 6:00 
o’clock P. M. and 8:00 o’clock A. M., nor on Sundays.” 
That provision, of course, applies only to auction sales 
of those classes of merchandise hereinabove mention- 
ed, to which the effect of the ordinance is limited 
by its terms. . 

Petitioner contends that the provisions of Section 
3 of the ordinance are void “because the same consti- 
tute an unreasonable and unwarranted governmental 
interference with the personal rights of (your) pe- 
titioner in the conduct of his business,” and that his 
detention pursuant to a judgment of conviction of 
Section 3 of said ordinance is therefore unlawful.” 

By section 21 of Chap. 11666, Laws of Florida, 
Acts of Ex. Ses. 1925, the City of DeLand is author- 
ized and empowered “‘to license, tax or regulate auc- 
tioneers.” While the power to “regulate” does not 
authorize prohibition in the general sense, a qualified 
or limited prohibition or restriction is sometimes in- 
cidental and indispensable to effective regulation, such, 
for instance, as to reasonably confine certain classes 
of business to certain hours of the day, or to certain 
localities, forbidding it at other hours or in other lo- 
calities. Ex parte Byrd (Ala.), 4 South. Rep. 397, 
5 Am. St. Rep. 328; Davidson vs. Phelps (Ala.), 107 
South. Rep. 86; State v. Bates, 112 N. W. Rep. 67. 
The ordinance in question here does not prohibit pe- 
titioner from selling his goods at auction during day- 


light hours, nor from selling them after 6:00 o’clock 
at night otherwise than at auction, thereby differing 
essentially from the situation presented in Ex parte 
Harrell, 76 Fla. 4, 79 South. Rep. 166. 

The police power may be exercised in appropriate 
cases (see People v. Beakes Dairy Co., 119 N. E. Rep. 
118, 3 A. L. R. 1267) to protect the public against 
loss from fraudulent or unscrupulous practices in 
commercial and financial transactions, particularly 
where the thing dealt with, or the method of deal- 
ing, readily adapts itself to the perpetration upon 
the public of deception or fraudulent imposition. Hols- 
man v. Thomas, 147 N. E. Rep. 750, 39 A. L. R. 760; 
Biddles v. Enright, 146 N. E. Rep. 625, 39 A. L. R. 
766. See also Goldstein v. Maloney, 62 Fla. 198, 57 
South. Rep. 342. 

There is some diversity of opinion amongst the 
courts upon the validity of a municipal regulation 
limiting the conduct of auction sales of jewelry and 
the like to daylight hours. See Miller v. City of Green- 
ville, 182 S. E. Rep. 591, 46 A. L. R. 155; Robinson v. 
Wood, 196 N. Y. Supp, 209; People v. Gibbs, 152 N. 
W. Rep. 1053; Ann. Cas. 1917B 830. The substantial 
weight of authority, however, and in our opinion the 
better reasoning, supports the validity of such a regu- 
lation when confined to auction sales of the class of 
merchandise enumerated under the ordinance under 
consideration. Whether the same would be true with 
reference to other classes of merchandise is not now 
before us for consideration. 

The circumstances and incidents which accompany 
the sale at auction of the class of merchandise affected 
by the ordinance here under consideration are gener- 
ally recognized as affording a reasonable basis of clas- 
sification for the purpose of imposing upon such sales, 
in the exercise of the regulatory police power, the 
regulation here involved, even though the same regula- 
tion be not imposed upon auction sales of other com- 
modities. The classification being reasonable and its 
operation uniform as to all persons who desire to sell 
at auction merchandise of the class here involved, the 
validity of the classification can not be successfully 
assailed merely because its scope is not sufficiently 
broad to include all possible abuses of this general na- 
ture. See Bow v. Cleveland, 124 N. E. Rep. 132, 12 A. 
L. R. 1424. See also Noble v. State, 68 Fla. 1, 66 South. 
Rep. 153. 

It is a matter of common knowledge that in the 
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sale of merchandise of the character affected by this 
ordinance the public is more readily deceived and be- 
comes an easy prey to fraud, and that auction sales 
of such merchandise are therefore attended with great- 
er risk to the public. Such sales afford peculiar oppor- 
tunity to impose upon, defraud and cheat the public 
because the public generally is unskilled in the art of 
determining the purity, quality and value of merchan- 
dise of this character, to determine which deliberate 
care and often scientific tests are necessary. It is 
further a matter of common knowledge that fraud and 
irreparable injury to the public are more likely to oc- 
cur in auction sales of merchandise of the character 
here under consideration when the same are conducted 
after night fall and by artificial light, and in the 
excitement of competitive bidding when little or no 
opportunity is offered for careful inspection, than in 
the case of other classes of goods, or in the sale of 
the character of goods under consideration held during 
the day time in the ordinary course of business. The 
rapid sale of such articles at public auction at night, 
when purchasers must buy at a glance under artificial 
lights and under the stimulus of competitive bidding, 
exposes many persons to deception and unscrupulous 
practices against which this character of regulation 
might protect them. Similar opportunities for practic- 
ing fraud and deception upon the public do not or- 
dinarily attend auction sales of other commodities 
the quality and value of which are readily ascertain- 
able by the ordinary person. The circumstances just 
stated, and others, furnish practical reasons for the im- 
position of regulations of this nature upon the sale 
at auction and at night of jewelry, precious stones, 
glass ware, and the like, which reasons do not exist 
with respect to auction sales in. other lines of bus- 
iness. The regulation in question therefore bears a 
reasonable and practical relation to the object sought 


to be accomplished by it, namely, the prevention of 


fraud and deception upon the public. As was said in 
Biddles v. Enright, 146 N. E. Rep. 625, 39 A. L. R. 
766: “In the examination of jewelry and precious 
stones, silks, fabrics, and the like, too much artificial 
light, or the nature of the artificial light, may be 
deceiving as the candle or the lamp. The glare may 
be as obscuring as the darkness. Colors, too, as we 
well know, may take on a different shade altogether, 
according to quality or coloring of the light. Manipula- 
tions of the lights upon the stage have made it com- 
mon knowledge that the eye may be readily mistaken 
as to the actual nature of the thing observed * * *. 
It is not enough to say that the business may be hon- 
estly conducted. The State may, to some extent, com- 
pel honesty by imposing a license fee if widespread 
frauds upon and losses by its people are thereby pre- 
vented.” Another reason advanced in the decision just 
mentioned is that such a regulation tends to prevent 
the gathering of a crowd at night in or about the 


streets or cities, where jewelry and precious articles 
are being sold and carried away by customers, there- 
by decreasing the possibility of violence and _ rob- 
bery, adding: ‘To say that there is no more danger 
at night from the assembling of such crowds around 
the place where valuables are publicly distributed 
than there would be in the day time is to ignore the 
fact that darkness has always been sought as a cover 
for crime.” Hyman v. Boldrick, 44 L. R. A. (N. S.) 
1039, 154 S. W. Rep. 369. In the case of People v. 
Gibbs, supra, the ordinance under consideration con- 
tained elaborate provisions for safeguarding purchas- 
ers against fraud, which were apparently regarded by 
the court as sufficient to protect purchasers at night 
sales. The following cases support our view that the 
classification and the regulation here involved are 
reasonable and valid: Holman v. Thomas, 147 N. E. 
Rep. 750, 39 A. L. R. 760; Biddles v. Enright, supra; 
Alexander v. Enright, 206 N. Y. Supp. 785; Carlton 
v. Watertown, 207 N. Y. Supp. 339; Ex parte West, 
243 Pac. Rep. 55; Roanoke v. Fisher, 119 S. E. Rep. 
259; Mogul v. Gaither, 121 Atl. Rep. 32; State v. 
Bates, 112 N. W. Rep. 67; Davidson v. Phelps, 107 
South. Rep. 86. See also the notes following Dornberg 
v. Spokane, 31 A. L. R. 295, and Miller v. Greenville, 
46 A. L. R. 155, although the last stated cases take 
a contrary view of the question under consideration. 3 
McQuillian Mune. Corp. (2nd Ed.) Sec. 1062, 1077. 

While we do not necessarily subscribe without 
qualification to all that is said in the cases last above 
cited, we are in full accord with their reasoning and 
holding upon the particular regulation now under 
consideration. 

Petitioner remanded. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed April 3, 1929. 

A case of original jurisdiction. 

Philip E. Buck, for Petitioner ; 

D. C. Hull and Hull, Landis & Whitehair, for 
Respondent. 


HINTON FOLSOM, as Tax Collector, 
of Jackson County, Florida, and 
ERNEST AMOS, as Comptroller of 
the State of Florida, 


Appellants, 
V. JACKSON COUNTY. 
BANK OF GREENWOOD, a corporation, 
Appellee. 


WHITFIELD, P.J. 

This appeal is from a decree adjudicating a tax 
assessment upon the bank stock, surplus and undi- 
vided profits of a state bank, to be invalid and en- 
joining the sale of the property for the tax, the 
ground being that large volumes of other like prop- . 
erty subject to the tax was not assessed at all. In- 
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junction is a proper remedy. Cooey v. Johnson, 95 
Fla. 946, 117 So. 111; Camp Phosphate Company v. 
Allen, 77 Fla. 341, 81 So. 503. 

The constitution secures to “every person’ judicial 
“remedy by due process of law,” “for any injury done” 
to property rights. Sec. 4, Dec. Rights. This organic 
security has reference to a substantial invasion of 
rights, and contemplates proper parties in litigation, 
due procedure and injuries that are not merely de 
minimis. 

Where the statute under which ad valorem tax as- 
sessments are made is valid, complaining owners of 
assessed real estate may not be injured by the mere 
fact that all personal property is not assessed, for 
non constat the personal property of such complaining 
owners of real estate is not assessed; and owners of 
assessed property may not be injured by the mere fact 
that all personal property is not assessed for non 
constat all of the complainant’s personal property is 
not assessed; and mere omissions of some property do 
not render assessments invalid. The prima facie cor- 
rectness of an assessment when made by the proper 
officers must be affirmatively overcome by appropri- 
ate and sufficient allegations and proofs excluding 
every reasonable hypothesis of a legal assessment. 
Amoskeag Savings Bank v. Purdy, 231 U. S. 373, 34 
Sup. Ct. 114, 58 L. Ed. 274; Aberdeen Bank v. 
Chehalis County, 166 U. S. 440, 17 Sup. Ct. 629, 41 
L. Ed. 1069; Sunday Lake Iron Company v. Township 
of Wakefield, 274, U. S. 350, 38 Sup. Ct. 495, 62 L. Ed. 
1155; Chicago Great Western Railway Company, 266 
U. S. 94, 45 Sup. Ct. 55, 69 L. Ed. 183; Lord v. Wat- 
kins, 84 Fla. 514, 94 So. 160. See also City of Tampa 
v. Palmer, 89 Fla. 514, 105 So. 115; Ger. Am. Lum- 
ber Co. v. Barbee, 59 Fla. 494, 78 So. 536; Wade v. 
Murrhee, 75 Fla. 494, 78 So. 536; King v. Gwynn, 14 
Fla. 32. 

The organic law of this State provides that taxes 
may be levied only as shall be authorized by law; and 
when duly authorized by law, the assessment, levy 
and collection of taxes are administrative functions. 
It is only when property rights are sufficiently al- 
leged to have been unduly invaded or violated by tax 
levies that the courts may review tax assessments. In 
justiciable cases the validity of a statute imposing or 
authorizing a tax, or the legality or equality of a tax 
assessment as made, may be judicially determined in 
adjudicating litigated rights as to the tax. 

Where in judicial proceedings an illegal or un- 
equal tax assessment is alleged as a basis for an in- 
junction to remedy an asserted injury to property 
rights, the alleged illegal or unequal tax assessment 
is not established by a showing merely that all prop- 
erty subject to a duly authorized tax was not assessed, 
or that the assessed valuation placed upon the prop- 
erty of others is lower than the assessed valuation 
placed upon complainant’s property, or that the 


assessed valuations placed upon some classes of prop- 
erty are relatively lower than the assessed valua- 
tions placed upon other classes of property that are 
subject to the tax. The omission to assess some prop- 
erty subject to the tax or the unequal valuations in 
assessments as made, even if shown to be substantial 
in amount, might be a mere oversight or error of 
judgment of the assessing officers, which would not 
be sufficient to render illegal the assessment against 
the complainant’s property, see City of Tampa v. 
Palmer, 89 Fla. 514, 15 So. 115; and the complainant 
might own property subject to the tax that was omit- 
ted or that is of the classes of property that are given 
the relatively lower valuations, or some of complain- 
ant’s property might be assessed lower than that of 
others. in which cases the complainant might not be 
injured; and material injury must be shown to war- 
rant judicial relief, for de minimis lex non curat. 

Where under the controlling law a particular class 
of property is subject to taxation and the property 
of that class owned by some persons is assessed for the 
tax while large amounts of property of the same class, 
owned by other persons and subject to the tax, is 
by the assessing officers systematically, intention- 
ally and purposely omitted from the assessment rolls, 
or is so assessed at a lower rate or at a relatively 
lower valuation according to real value, it operates 
as a denial of the equal protection of the laws in 
violation of the Federal and State organic provisions. 
and may be judicially remedied by enjoining the col- 
lection: of the entire tax on the property that is as- 
sessed or that is assessed at a higher rate or valua- 
tion, where as a matter of law the failure to assess all 
the property subject to the tax or an assessment of 
some at a higher rate or valuation than others renders 
the entire assessment illegal as to the property that 
is assessed. See Cooey et al v. Johnson, 95 Fla. 946, 
117 So. 111; Camp Phosphate Co. v. Allen, 77 Fla. 
341, 81 So. 503; City of Tampa v. Kaunitz, 39 Fla. 
683. So. , 68 Am. St. Rep. 202. But where 
the illegality is only as to an ascertainable excess, the 
injunction relief should be confined to the excess as- 
sessment. Under the statutes, Sections 1008, 1038, 
Compiled General Laws 1927, where the taxes that 
should legally be assessed to the complainant in the 
premises,,may be ascertained with reasonable ac- 
curacy from reliable data accessible to the court, the 
injunctive relief should be conditioned upon the pay- 
ment of the tax that is legally collectable. See City of 
Pensacola v. L. & N. R. R. Co., 21 Fla. 492. 

In this case the chancellor in effect held on the 
evidence that the assessment herein is invalid in that 
there was an unlawful discrimination against the com- 
plainant State Bank in assessing its capital stock, sur- 
plus and undivided profits, when large amounts of 
moneyed capital used in the business of investments 
and reinvestments for profits by other companies and 
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by individuals were intentionally and purposely not 
assessed at all though liable to the tax. There is am- 
ple evidence to sustain the finding. See Minnesota v. 
First National Bank of St. Paul, 273 U. S. 561, 
Sup. Ct. ; Cooey et al v. Johnson, 95 Fla. 946, 
117 So. 111. The decree adjudicating the assessment 
to be invalid and enjoining the collection of the tax by 
sale is affirmed. 

Affirmed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 


HENRIETTA RAMM PIPLACK, 
joined by her next friend 
and husband JOHN PIPLACK, 
Plaintiff in Error, 
Vv. MANATEE COUNTY. 
EDWARD M. MUELLER, 
Defendant in Error. 

ELLIS, J. 

This was an action in damages for defamation of 
character. Ona plea of not guilty there was a verdict 
for the plaintiff in the sum of thirteen hundred dol- 
lars. A motion for a new trial was granted to which 
order the plaintiff took a writ of error. 

The declaration states a cause of action based 
upon words used by the defendant and applied to the 
plaintiff which were defamatory in character. Some 
of the words were actionable per se; others were ac- 
tionable per quod. That is to say, some of the words 
upon their face and without the aid of intrinsic proof 
were injurious; they were defamatory per se. Other 
words used were not on their face in their usual and 
natural signification injurious but were only so in 
consequence of extrinsic facts. Those words required 
an innuendo. General damages from the use of words 
defamatory in character per se follow in contempla- 
tion of law and need not be proved by evidence. See 
37 Corpus Juris 91; Briggs v. Brown, 55 Fla. 417, 
46 South. Rep. 325. 

The other words used sounded in slander because 
they were uttered and understood in the sense im- 
parted to them by the innuendo, not strictly an in- 
nuendo but an averment as to their meaning. See 
Sabin v. Angell, 46 Vt. 740; Castleman v. Hobbs, Cro. 
Eliz., 428. 

The meaning of the words: “she runs with negroes 
around there for twenty-five cents” derives no fur- 
ther significance from any fact alleged in the in- 
nuendo which merely pointed to the true meaning of 
the words. See Hunicke v. Griffith, 29 Kan. 517; 
Sabin v. Angell, swpra; 37 C. J. 25, 31. 

Those words as well as those used which were 
per se defamatory, that is to say, which needed no 


explanation but were direct and clear in meaning were 
actionable. 

The evidence supported the allegations of the de- 
claration but showed that the words which are made 
the basis of the action were spoken in the city of Chi- 
cago, Illinois, at a time when the plaintiff was in the 
State of Florida and the action was brought in Flor- 
ida about nine months after the words were spoken. 
The only question is: will words defamatory in char- 
acter uttered in one jurisdiction about a person living 
in another jurisdiction sustain an action for dafama- 
tion of character brought in the latter State? 

There was no evidence as to the law of the State 
of Illinois on the question whether the words were 
slanderous in character in that State. 

Words slanderous by the common law spoken in 
another state are actionable in this State. See Lin- 
ville v. Earlywine, 4 Blacf. (Ind.) 469; Offutt v. 
Earlywine, 4 Blacf. (Ind.) 460; Stout v. Wood, 1 
Blacf. (Ind.) 71; Hull v. Vreeland, 42 Barbour 543. 

Words which impute dishonesty and commission 
of crime are slanderous at common law. 1 Kent’s 
Commentaries 619; Newell on Slander and Libel, 4 
Ed. 73; 17 R. C. L. 279. 

In so far as the words which charged the defend- 
ant with the crime of larceny we hold them actionable 
in this state although spoken in the State of Illinois. 
The constitutional provisions upon the subject which 
aid us in arriving at the conclusion are: “All courts 
in this State shall be open, so that every person for 
any injury done him in his lands, goods, person or 
reputation shall have remedy, by due course of law, 
and right and justice shall be administered without 
sale, denial or delay”. Const. of Fla., Declaration of 
Rights, Sec. 4. 

The Constitution of the United States provides 
that: ‘No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due pro- 
cess of law.” U.S. Const. 14 Amendment. 

No proof of special damage was necessary as to 
the effect of the words imputing to the plaintiff the 
commission of acts dishonest in character and which 
would subject her to criminal prosecution for the 
larceny under statute, or at common law. We are, 
therefore, of the opinion that the order granting a 
new trial should be reversed. 

So ordered. 

TERRELL, C. J., and BROWN, J., concur. 

WHITFIELD, P. J., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed April 2, 1929. 

A writ of error to the Circuit Court for Manatee 
County, W. T. Harrison, Judge. 

Grimes & Rowe, for Plaintiff in Error; 

J. Ben Fuqua, for Defendant in Error. 
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JOHN WELCH, 
Plaintiff in Error, 
DIXIE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

In this case the plaintiff in error was convicted in 
the Circuit Court of Dixie County upon a charge of 
larceny of a cow. The principal question raised in 
this court is whether or not the trial court erred in 
denying a motion for a new trial upon the ground that 
the evidence was insufficient to sustain the verdict. 

There is some evidence to show that the cow in 
question was the property of the person from whom 
it was alleged to have been stolen. The record dis- 
closes that this particular person turned a cow out on 
the range and some months later a cow which that 
person and other witnesses testified was the same 
cow, was found in the open possession of the plaintiff 
in error. That the plaintiff in error knew for some 
weeks before the cow was found by the alleged owner 
in his possession that such alleged owner was looking 
for such a cow and there is no evidence to indicate 
that he made any effort to hide, conceal or get rid of 
the cow, but continued to openly claim the cow as his 
property. 

The record further discloses that the plaintiff in 
error traded for a certain cow from one Joe Smith 
several years prior to the dates involved in this trans- 
action and that the cow which he bought from Joe 
Smith strayed off from his range. That he after- 
wards found the cow which he identified as the cow 
which he bought from Joe Smith, and which was 
identified by several other witnesses as the cow he 
bought from Joe Smith at a place distant from his 
range and of practically the same distance from the 
range of the alleged owner of the alleged stolen cow. 
That he took the cow home and then marked her and 
dehorned her. 

When the evidence is all fairly considered we 
think that it does not measure up to that degree of 
strength and certainty which is required to sustain a 
verdict of guilt and that the ends of justice would 
have been best subserved by the granting of a new 
trial and for this reason the judgment should be re 
versed and it is so ordered. 

Reversed. 

WHITFIELD, P.J., and ETRUM and BUFORD, 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 3, 1929. 

A writ of error to the Circuit Court for Dixie 
County, Hal W. Adams, Judge. 

W. P. Chavous, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


EDWARD BIALLA, JAMES J. 
KENNEDY, BENJAMIN R. BROWN, 
GUISSEPPE CAVAGNARO and 
HANNAH BIALLA, 
Appellants, 
v. BRADFORD COUNTY. 
NIEUPORT B. ESTES and 
M. O. BLACKWELL, 
Appellees. 
PER CURIAM. 

The Bill of complaint was filed in the court below 
seeking to rescind the purchase and sale of certain 
property and to require cancellation of a certain mort- 
gage and the return by the appellees to the appellants 
of certain monies paid as part of the purchase price 
of the property involved. 

The suit was brought upon the theory that the 
complainants in the court below were entitled to re- 
lief prayed because of misrepresentations made in re- 
gard to the location of the property. 

There was a demurrer to the bill of complaint. 
The demurrer was sustained and, the complainants 
refusing to plead further, the bill was dismissed and 
from such order appeal was taken. 

The orders appealed from should be affirmed on 
authority of the opinion in the case of Hirshman et al, 
vs Hodges-Ohara & Russell Co., 59 Fla. 517, 51 Sou. 
550, and it is so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 3, 1929. 

An appeal from the Circuit Court for Bradford 
County, A. V. Long, Judge. 

Giles & Gurney, for Appellants; 

H. B. S. Hammond and H. M. Jarvis, for Appellees. 


F. A. MILLER, 
Appellant, 

Vv. COLLIER COUNTY. 
JOHN T. WALBRIDGE ENGINEERING 
COMPANY, a Corporation, Trustee, 
NAPLES TAMIAMI REALTY COMPANY, 
a Corporation, and F. L. MILES, 
individually and as agent for 
Naples Tamiami Realty Company, 

a Corporation, 
Appellees. 


BUFORD, J. 

This is an appeal from the order of the Chancellor 
dissolving a temporary injunction. The order ap- 
pealed from is as follows: 

“This matter coming on to be heard upon motion 
of the defendants, F. L. Miles and Naples Tamiami 
Realty Company, a corporation, to dissolve the tem- 
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' porary injunction heretofore issued in said cause, 
and the matter being presented to the court, and the 
court having considered the bill of complaint, the 
answer of such defendants, the affidavits filed in 
behalf of such defendants and the oral testimony 
and the exhibits of the complainant, and the court 
being advised of its judgment in fhe premises, it is 
thereupon 

ORDERED, ADJUDGED AND DECREED that 
the temporary. injunction, or restraining order, here- 
tofore issued in said cause, be, and the same is here- 
by dissolved as against the said defendants, Naples 
Tamiami Realty Company, a corporation, and F. L. 
Miles, individually and as agent for Naples Tamiami 
Realty Company, a corporation. Exception is noted 
for the complainant. 

The complainant having announced his intention to 
appeal from this order of the court, it is thereupon 
ORDERED that the order herein made, dissolving 
such temporary injunction, be superseded upon the 
said complainant tendering and filling in said cause 
a supersedeas bond in the amount of One Thousand 
($1,000.00) Dollars, with good and sufficient sureties 
thereon. 

DONE AND ORDERED at Fort Myers, Florida, 
this 18 day of June, A. D. 1927.” 

1t will be observed that the order of the Chancellor 
as stated therein is based upon the consideration of 
certain matters, such language being as follows: 
“And the court having considered the bill of com- 
plaint, the answer of such defendants, the affidavits 
filed in behalf of such defendants and the oral testi- 
mony and the exhibits of the complainant.” 

The oral testimony referred to in the order as 
forming a part of the basis upon which the order is 
made is not found in the transcript of the record, and, 
therefore, this Court is not in a position to say that 
the Chancellor committed error in entering such or- 
der. For the reasons stated, the order appealed from 
should be affirmed, and it is so ordered. 

Affirmed. 

WHITFIELD, P. J. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 2, 1929. 

An appeal from the Circuit Court for Collier 
County, George W. Whitehurst, Judge. 

Clements, Clements & Craven, for Appellant; 

Henderson, Franklin & Christie, for Appellees. 


W. W. DUSENBURY, 
Petitioner, 
v. 
B. B. CHESNEY, as Chief of 
Police of the City of 
St. Petersburg, 
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Respondent. 
STRUM, J. 

In habeas corpus proceedings, instituted originally 
in this Court, it appears that petitioner, W. W. Dusen- 
bury, is held in custody by the respondent upon a 
charge of having violated ordinance of the City of St. 
Petersburg No. 633-A, by conducting “a public auc- 
tion sale of merchandise without having first pro- 
cured from the Director of Finance of the City of 
St. Petersburg proper license so to do.” 

The ordinance applies to “all sales at public auc- 
tion of merchandise in the corporate limits of the City 
of St. Petersburg.” Amongst others, the ordinance 
contains the following provisions: 

“Section 4: When the provisions and require- 
ments aforesaid have been complied with by the ap- 
plicant he shall obtain a license to conduct such 
auction sale which license shall be issued to him by 
the Director of Finance of this City upon the pay- 
ment of the sum of Two Hundred Fifty ($250.00) 
Dollars per day for the period of such auction sale. 
Provided, however, that in cases where the appli- 
cant shall have been continuously engaged in busi- 
ness in this city as a retail or wholesale dealer in 
the goods or wares mentioned in Section One for. a 
period of Two (2) years next preceding the date of 
the sale at public auction the license shall be issued 
to conduct such auction sale upon the payment of 
Two Hundred ($200.00) Dollars and upon compli- 
ance with the provisions and requirements of the 
preceding sections of this ordinance, and such li- 
cense shall be good for a period of thirty (30) days 
exclusive of Sundays and holidays.” 

Petitioner, being one who has not been continuous- 
ly engaged for two years in business in the City of St. 
Petersburg as a retail or wholesale dealer in the 
goods being auctioned by him, contends that as to him 
the ordinance is discriminatory, unreasonable, pro- 
hibitory and therefore invalid. 

The only authority which has been called to our 
attention for the passage of said ordinance by the city 
is the following general authority found in the Char- 
ter Act: 

“To impose license taxes upon privileges, busi- 
nesses, occupations and profits carried on and en- 
gaged in within the City; and the amount of such 
taxes shall not be dependent upon the general State 
Revenue Law.” 

The power to impose license taxes thus conferred 
upon the city is not an unlimited or arbitrary power, 
but one to be exercised reasonably and in conformity 
with general law. Under this authority, the city may 
not directly prohibit auction sales of lawful charac- 
ter, nor can it adopt such unreasonable or oppressive 
regulations as would indirectly produce such result. 
Ex parte Harrell, 76 Fla. 4, 79 South. Rep. 176, L. R. - 
A. 1918 F514; Curry v. Osborne, 76 Fla. 39, 79 South. — 
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Rep. 293; Cary v. Ellis, 78 Fla. 186, 82 South. Rep. 
781. Generally speaking, the sale of goods at auction 
is a legitimate method of disposition, although sub- 
ject of course to lawful regulation. Unless the char- 
acter of the goods sold or the method or circumstances 
under which an auction sale is conducted are such as 
to justify its restraint on that account in the proper 
exercise of the police power, there is no reasonable 
justification for its suppression. The sole criterion 
prescribed by this ordinance for the imposition of the 
higher license is whether the applicant has been con- 
tinuously engaged in business in the City of St. Peters- 
burg as a retail or wholesale dealer in the goods or 
wares desired to be sold for a period of two years next 
preceding the date of sale at public auction. If so, a 
license may be obtained by such person for $200.00 
which will be good for thirty days. If not, then the 
applicant must pay a license tax of $250.00 per day, 
although such person may be engaged in selling iden- 
tically the same goods and under identically the same 
circumstances as one conducting an auction sale who 
has been in business in that city for more than two 
years and who may therefore obtain a license to carry 
on such sale for thirty days upon the payment of a 
license fee of only $200.00. The exaction of the or- 
dinance purports to apply as well to sales of innocuous 
merchandise of ordinary use and consumption, as to 
that which might be a proper subject of exclusion un- 
der the police power as detrimental to the public 
health, comfort, convenience or morals. The tax im- 
posed by this ordinance does not purport to be other 
than an occupation license tax. 


Petitioner contends that the classification fixed by 
the ordinance is unreasonable and discriminatory. 
Classifications for the purpose of imposing occupa- 
tion license taxes which arbitrarily discriminate be- 
tween residents and non-residents on the ground of 
residence alone, and without other practical justifica- 
tion in point of fact, are usually rejected as discrim- 


inatory, particularly if such classification operates to — 


exclude the non-resident solely on account of his resi- 
dence. City of Saginaw v. McKnight, 63 N. W. Rep. 
985. But the courts have frequently approved classi- 
fications, imposed in the exercise of the regulatory 
police power, which distinguish between permanent 
and transitory merchants in the conduct of auction 
and other sales of certain classes of merchandise. See 
Mogul v. Gaither, 121 Atl. Rep. 32; Central Lumber 
Co. v. South Dakota, 226 U. S. 157, 57 1. Ed. 164; 
Holsman v. Thomas, 147 N. E. Rep. 750, 39 A. L. R. 
760; Baccus v. Louisiana, 232 U. S. 334, 58 L. Ed. 
627. Aside, however, from the question of classifica- 
tion, which it is unnecessary for us to now consider, 
the higher license tax imposed by this ordinance upon 
those in business less than two years is entirely out 
of proportion to any lawful purpose for which it could 


be applied in the legitimate exercise of the general 
power conferred by the Charter of the City to impose 
license taxes. No question of public health, safety or 
morals being involved, the difference in the license tax 
imposed upon the two classes of auction sales is so 
great that it can have no fair or just relation to any 
difference in burden cast upon the city in licensing or 
supervising such sales, or in the administration of 
public affairs incidental thereto. The higher tax im- 
posed by the ordinance is palpably disproportionate to 
occupation license taxes imposed by the city upon 
other businesses, which range from $10.00 to $200.00 
per annum, except for carnivals upon which a higher 
tax is imposed. The obvious effect of the ordinance 
is to largely, if not entirely, prohibit under the pretext 
of a license the sale at auction of goods by persons 
who have not been continuously engaged in business 
in the city for two years previously, even though the 
merchandise to be sold, and the methods and circum- 
stances of the sale, be of inoffensive character. By 
thus suppressing a lawful business, the ordinance 
tends to create a monopoly and is in restraint of,trade. 
As already stated, the city here involved has no power 
to prohibit auction sales of a character not subject to 
exclusion under the police power as detrimental to 
public health, safety, peace, morals, comfort or con- 
venience. If it is the purpose of the city to protect 
the public in the purchase of merchandise of a char- 
acter or in a manner which readily lends itself to the 
practice of fraud and deception, that end must be ac- 
complished by means other than those here attempted. 
In exercising a general power to impose taxes, cities 
can not invade the right of lawful property disposi- 
tion under the guise of taxation it is manifest that the 
object of the ordinance is not merely to tax but to ex- 
clude. Chaddock v. Day, 42 N. W. Rep. 977; Brooks 
v. Mangan, 49 N. W. Rep. 633. 


That portion of the ordinance imposing a higher 
tax upon those engaged in business for less than two 
years in said city is clearly an unreasonable exercise 
of the general power conferred by the Charter Statute 
to impose license taxes, and is therefore invalid. 
Roach v. Ephren, 82 Fla. 523; 90 South. Rep. 609, the 
principles decided in which were applicable to the 
case at bar. In re: Sipe, 49 Ohio St. 536, 17 L. R. A. 
184; City of Mankato v. Fowler, 20 N. W. Rep. 361; 
Carrollton v. Bazzette, 42 N. E. Rep. 837; 31 L. R. A. 
522; Margolies v. Atlantic City, 50 Atl. Rep. 367. 
See also the notes to Dornberg v. Spokane (215 Pac. 
Rep. 518), 31 A. L. R. 295; Holsman v. Thomas (147 
N. E. Rep. 750), 39 A. L. R. 760, 776; Miller v. Green- 
ville (182 S. E. Rep. 591), 46 A. L. R. 155; State ex 
rel. Toi v. French, 30 L. R. A. 415. See also Moffitt 
v. City of Pueblo, 133 Pac. Rep. 754; People ex rel 
Moskovitz v. Jenkins, 94 N. E. Rep. 1065; 35 L. R. A. 
(N. 8.) 1079; Peo. v. Wilson, 94 N. E. Rep. 141; 35 
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L. R. A. (N. 8.) 1074; note to Peo. v. Rawley (204 
N. W. Rep. 137), 39 A. L. R. 1381, 1390, dealing with 
peddlers and transient merchants. 3 McQuillian 
Munic. Corp. Sec. 1090. 


The case of Park v. Morgan, 64 Fla. 414, 60 South. 
Rep. 347, relied upon by respondent, dealt with trav- 
eling tent shows, and is clearly distinguishable from 
the case at bar. The classification there involved, as 
well as the higher license tax imposed upon travelling 
tent shows, was justified by the probability of in- 
creased fire hazard in the case of tent shows and the 
necessity for increased police protection and stricter 
supervision than is usually necessary with permanent- 
ly established theaters, the latter being due amongst 
other things to the fact that travelling tent shows are 
usually located on some detached lot where crime and 
disorder are more probable and more difficult to pre- 
vent. Also, travelling tent shows usually attract a 
different class of people than the permanent theater. 
Other practical differences justifying that classifica- 
tion, as well as the imposition of a substantially 
higher tax on the travelling tent show, might also be 
mentioned. None of these distinctions, however, nor 
any others of like import, apply to the two classes of 
auction sales here involved, the only difference be- 
tween which is that one is to be conducted by a person 
two years or more in business and the other by a per- 
son in business less than two years, there being no dis- 
tinction as to the kind or quality of goods to be sold 
or the location or surrounding circumstances of the 
sales. One class of such auction sales would consti- 
tute no greater practical menace to public safety, 
peace, health or morals, nor impose upon the city any 
greater burden of supervision or administration, than 
the other. The municipal powers under consideration 
in the Park case were broader than those here relied 
on, besides which a broader degree of discretion on 
the part of municipal corporations is ordinarily recog- 
nized in the classification for the purpose of imposing 
license taxes on exhibitions, shows, and the like—bus- 
inesses which sometimes tend to degenerate into po- 
tential nuisances,—than in the case of the ordinary 
commercial businesses, including that of selling at 
auction. City of Mankato v. Fowler, supra. 

In Mogul v. Gaither, 121 Atl. Rep. 32, and in Ex 
parte West, 243 Pac. Rep. 55, the basis of classifica- 
tion here involved was sustained as reasonable. The 
ordinances under consideration in those cases, how- 
ever, directly prohibit in the regulatory exercise of 
the police power the auction sale of jewelry, gold, sil- 
verware, etc., by those in business less than a year, 
a power which the cities there involved were at least 
tacitly conceded by the court to have, and did not seek, 
as in this case, to accomplish that result by an arbi- 
trary and excessive use of the taxing power. Besides, 
the ordinance here in question extends to auction sales 


of all merchandise, while those in Mogul v. Gaither 
and Ex parte West, supra, extend only to auction sales 
of gold, jewelry, precious stones, etc. Auction sales 
of the latter class of merchandise are usually recog- 
nized as affording a reasonable basis of independent 
classification in the exercise of the regulatory police 
power for the purpose of preventing fraud and de- 
ception. Levy v. Stone, decided at this Term, 
South. Rep. ; Holsman v. Thomas, 147 N. E. 
Rep. 750; 39 A. L. R. 760; Ex parte West, 243 Pac. 
Rep. 55. 

Petitioner discharged. 

TERRELL, C. J. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed April 4, 1929. 

A case of original jurisdiction—habeas corpus. 

Spear, Viney, Skelton & Pearce for Petitioner; 

Raney H. Martin and Carrol R. Runyon, for Re- 
spondent. 


THOMAS PALMER, 
Petitioner, 


A Writ of Certiorari 
to Circuit Court of 
Vv. HILLSBOROUGH COUNTY, 
J. C. JOHNSON and E. W. L. L. Parks, Judge. 
LAMBE, Co-partners trading as J. C. 
JOHNSON CONSTRUCTION COMPANY, 
Respondents. 
BROWN, J. 

Motion is made by the respondents to dismiss the 
writ of certiorari heretofore issued by this court upon 
the ground that the petition for said writ was not filed 
within thirty days after the rendition of the judg- 
ment of the Circuit Court for Hillsborough County, 
reversing the order of the Civil Court of Record of 
said county, which judgment of reversal was sought to 
be reviewed in this court by way of certiorari. 

Chapter 11357 of the Laws of 1925, the act creat- 
ing the Civil Court of Record for Hillsborough Coun- 
ty, vests the Circuit Court with appellate jurisdiction 
as to all cases decided by the court so created. It 
further provides, as to such appellate judgments, that 
“it shall be competent for the Supreme Court to re- 
quire by certiorari or otherwise upon the petition of 
any party thereto any case to be certified to the Su- 
preme Court for its review and determination, with 
the same power and authority in the case as if it had 
been carried by writ of error to the Supreme Court, 
provided that such petition must be filed within thirty 
days after the rendering of such judgment by the 
Circuit Court.” 

It is doubtful if it was the intention of this pro- 
vision of the act to circumscribe the power to issue 
writs of certiorari which this court already possessed 
under section 5 of Art. V of the Constitution, to re- 
view and quash, on common law certiorari the pro- | 
ceedings of inferior tribunals, at least where such » 
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proceedings were had without jurisdiction and where 
no appeal or direct mode of reviewing the proceed- 
ings exists; but if such was the intent, it would be 
ineffectual. See J. T. & K. W. Ry. Co. v. Boy, 34 
Fla., 389, 16 So. 290; Harrison v. Prink, 75 Fla., 22, 
77 So. 663: First National Bank v. Gibbs, 78 Fla., 118, 
82. So., 618; Holliday v. Jacksonville, etc., Road Co., 
6 Fla., 304. It has been held in other jurisdictions 
that, though the writ be denied by a statute providing 
for another mode of review, yet if the inferior tri- 
bunal acts without jurisdiction the writ will still lie. 
4 Encye. Pledg. & Prac., 38, and cases cited. It is not 
necessary for us here to decide other features of the 
matter, but if, as is contended by the petitioner, the 
writ of error in this case was so fatally defective as 
to render it ineffectual as a means of invoking the ap- 
pellate jurisdiction of the Circuit Court, this court 
could entertain the petition for certiorari and quash 
the judgment of the Circuit Court, in spite of the fact 
that the petition was not filed within thirty days from 
the rendition of such judgment. We will therefore 
proceed to consider this contention, which petitioner 
correctly admits in his brief to be the controlling 
question raised by the petition. _ 

The point thus made is that the writ of error is 
tested in the names of the two judges of the Circuit 
Court instead of in the name of the Chief Justice of 
the Supreme Court, as required by Section 2908 Rev. 
Gen. Stats., now Section 4618 Comp. Gen. Laws of 
Florida. The writ of error is not otherwise objected 
to. Indeed, it appears in other respects to be regular 
in form, as does also the praecipe for the writ. It 
shows that it is the writ of the Circuit Court, and is 
expressly made returnable to “the Circuit Court of the 
Thirteenth Judicial Circuit,” the court vested by law 
with the potential appellate jurisdiction of the case. 

A writ of error is a mere instrument to bring up 
the record in aid of the exercise of an appeliate and 
revisory power or jurisdiction which is conferred, not 
by the writ, but by law. The writ is merely the mode 
or instrument for invoking the exercise of such appel- 
late jurisdiction. It is not, therefore, every defect in 
such a writ which will be allowed to defeat the exer- 
cise of such jurisdiction. McDonough v. Millaudon, 
3 How., 693, 11 Law Ed., 787. 

In Fischler v. Wall, 20 Fla. 924, it was held that a 
citation tested in the name of the judge of the trial 
court was insufficient, and in Knight v. Weiskopf, 21 
Fla., 157, it was ruled that a writ of scire facias ad 
audiendum errores would not avail when tested in the 
name of the clerk of the trial court. And in Stewart 
v. State, 42 Fla., 196, 28 So., 56, a writ of error from 
the Supreme Court, which was tested in the name of 
the trial court judge, was held ineffectual, and the 
writ was dismissed sua sponte. But in Williams v. 


Pitt, 38 Fla., 162, 20 So., 936, the writ was tested in 
the name of the former Chief Justice, who was then 


a member of the court, and the error was held to be 
amendable. And in Mutual Life Ins. Co., v. Hartley, 
92 Fla., 237, 109 So., 421, the writ of error was tested 
in the name of a former Chief Justice who was not a 
member of the court when the writ was issued. Ina 
well considered opinion, this court, speaking through 
Mr. Justice Whitfield, held that this was a formal de- 
fect in the writ of error, not affecting the jurisdic- 
tion of the court, and being amendable would be re- 
garded as having been amended in appropriate pro- 
ceedings. In that case the defendant in error had not 
moved to dismiss the writ of error because of this de- 
fect, nor had the plaintiff in error asked leave to 
amend. In this case, the motion to dismiss the writ of 
error to the Circuit Court on account of this formal 
defect was not filed until after that court had ren- 
dered its judgment reversing the order of the Civil 
Court of Record. In denying the motion to dismiss 
the writ of error, the Circuit Judge rendered an opin- 
ion in which he called attention to the fact that the 
motion had not been filed within ten days after the 
return day of the writ, and held that the defect com- 
plained of was amendable and did not affect the juris- 
diction of the court, and that when the judgment of 
the court was rendered reversing the order of the Civil 
Court of Record, the court considered such formal de- 
fect in the writ as having been amended in appro- 
priate proceedings. Thus the action of the Circuit 
Court substantially followed the action of this court in 
Mutual Life Ins. Co. v. Hartley, supra. 

It is not necessary to repeat here the persuasive 
reasoning in support of the conclusion reached in the 
case of Mutual Life Ins. Co. v. Hartley, which is 
clearly expressed in the opinion in that case and sup- 
ported by the authorities therein cited. We might ob- 
serve, however, that the conclusion therein reached 
finds additional support in Section 2 of Chapter 11890 
of the Laws of 1927, which provides inter alia “pro- 
ceedings in error shall be amendable as other proceed- 
ings,” ete. 


In the case just cited it was said: “When a pur- 
ported writ of error is not even colorably the writ of 
the court to which it is returnable, it is not amend- 
able and will be dismissed.” But the writ here com- 
plained of was the writ of the Circuit Court to which 
it was made returnable, and the testing of the same 
in the name of the two judges of the Circuit Court in- 
stead of in the name of the Chief Justice of this court 
was, under the rule announced in the cited case, an 
amendable defect which did not operate to deprive the 
Circuit Court of jurisdiction. 


The motion of respondents will therefore be grant- 
ed and the writ of Certiorari dismissed. 

WHITFIELD, STRUM and BUFORD, JJ., concur. 

TERRELL, C. J. and ELLIS, J., dissent. 

Opinion filed April 4, 1929. 
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W. B. Dickenson and Paul Lake, for Petitioner: 
Jordan & Hill, for Respondents. 


FLORIDA LAND COMPANY, 
a Corporation organized and 
existing under the laws of 
the State of Florida, 
Appellant, 
Vv. LEVY COUNTY. 
M. D. GRAHAM, as Tax Collector 
of Levy County, Florida, 
Appellee. 

BUFORD, J. 

The appellant exhibited its bill of complaint in the 
Circuit Court in and for Levy County seeking to en- 
join the sale of certain lands in that county for taxes 
assessed for the year 1926. On hearing a temporary 
restraining order was granted. Thereafter motion 
was made to dissolve the temporary restraining order 
and thereafter that motion came on to be heard and 
an order was made dissolving the temporary restrain- 
ing order. 

From this order appeal was taken. | 

The ground of the complaint was that the lands of 
the complainant which had been assessed at $3.00 per 
acre were assessed at a higher valuation than was 
certain farm and agricultural lands assessed in the 
county. The bill does not allega that the lands were 
assessed higher than their actual value, or at a higher 
valuation than were the lands of like character and 
like situation assessed. 

In the City of Tampa vs. Palmer et al, 89 Fla. 
514, 105 Sou. 115, this Court say: 

“Mere inadvertence, or a bona fide mistake of 
judgment, in fixing a valuation for purposes of 
taxation, does not, in itself, amount in law to a 
fraud, and relief will not be granted by courts of 
equity solely upon the ground that the valuation 
is excessive, unless such valuation is so obviously 
and flagrantly excessive as to amount in law to 
a fraud and clearly imputes to the tax assessor 
an intention to arbitrarily discriminate against 
the complaining taxpayer.” 

“In instances of complaints founded solely 
upon a claim of excessive valuation resulting from 
a bona fide, but mistaken, exercise of judgment 
by the tax assessor, and unaffected by any ob- 
vious and palpable abuse of discretion or other 
element of illegality in matter of law, the remedy 
of the taxpayer is before the administrative body 
provided for the equalization of valuations and 
assessments.” 


“In order for equity to take jurisdiction and 
grant relief against an ad valorem tax imposed 
upon real property, the case must be brought 
within some recognized principle of equity juris- 


diction. A claim of excessive valuation alone, re- 
sulting solely from a bona fide, but mistaken ex- 
ercise of judgment, the validity of the tax being 
affected by no other element of illegality in mat- 
ter of law, and there being no intentional or 
other disregard of law or abuse of authority will 
not suffice as a ground of equitable jurisdiction, 
unless the valuation is so flagrantly and obviously 
excessive as, within itself to amount to a fraud 
and clearly imputes to the fax assessor an inten- 
tion to arbitrarily discriminate against the com- 
plaining taxpayer.” 

The complainant failed to make a case meeting the 
rule as enunciated in the opinion above referred to. 

The complainant also failed to comply with Sec. 
1038, Compiled Gen. Laws of Fla., 1927, being Sec. 1 
of Chapter 8586, Acts of 1921, in that it did not tender 
into court and file with the bill of complaint the full 
amount of the tax which it admitted was legally due 
by it. Nor did it file with the bill of complaint a re- 
ceipt showing payment of the same prior to the in- 
stitution of the suit. See also Sec. 2, Ch. 10023 Acts 
1925, Sec. 1008 Comp. Gen. Laws 1927. 

For the reasons stated the temporary restraining 
order should not have been granted, and, therefore, 
the order dissolving the temporary restraining order 
was without error and should be affirmed. 

It is so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed April 4, 1929. 

An appeal from the Circuit Court for Levy County, 
A. V. Long, Judge. 

Fred Cubberly and E. G. Baxter, for Appellant; 

Fred H. Davis, Attorney General, J. C. Adkins, 
John R. Willis and W. S. Broome, for Appellee. 


WILLIAM H. ARNOLD and 
GLENWOOD ARNOLD, 
Petitioners in Error, 
Vv. ST. JOHNS COUNTY. 
E. E. BOYCE, as Sheriff of St. Johns County, 
Respondent in Error. 
PER CURIAM. 

In this case an inspection of the record discloses 
that the writ of error was made returnable to a date 
more than ninety days after the date of the issuance 
of the writ. Therefore, the Court is without jurisdic- 
tion in the cause and the writ of error must be dis- 
missed. It is so ordered. 


Dismissed. 

TERRELL, C. J. and WHITFIELD, ELLIS. 
STRUM, BROWN and BUFORD, JJ., concur. 

Decision filed April 4, 1929. 
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A writ of error to the Circuit Court for St. Johns 
County, George William Jackson, Judge. 

H. A. Henderson, J. J. Canon and Milburn & Mer- 
riday for Plaintiffs in Error; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant for: Defendant in Error. 


PEACE CREEK DRAINAGE DISTRICT, 
a Corporation, 
Plaintiff in Error, 
Vv. POLK COUNTY. 
C. V. TURNER, 
Defendant in Error. 
PER CURIAM. 

The transcript of the record discloses no final 
judgment and therefore the writ of error is without 
foundation and should be dismissed. 

The bill of exceptions is without force and effect 
as it appears to have been made up and _ presented 
after the expiration of the time allowed in an order 
made during the term of the court at which motion 
for new trial was made and denied. It does not ap- 
pear to have been made up in pursuance of a final 
judgment. 

The order of the court made after adjournment of 
the term extending the time in which to make up and 
present bill of exceptions was without authority of 
law. 

The writ of error is dismissed. 

Dismissed. 

TERRELL, C. J. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed April 4, 1929. 

A writ of error to the Circuit Court for Polk 
County, Harry G. Taylor, Judge. 

Oliver & Marshall, for Plaintiff in Error; 

Johnson, Bosarge & Allen, for Defendant in Error. 


C. J. LEUSMAN, 
Appellant, 
Vv. BROWARD COUNTY. 
W. C. KYLE, and his wife, 
LUCY R. KYLE, and EARL 
HENDRICKSON, and his wife, 
ALTA C. HENDRICKSON, 
and 8. D. CLIFTON and 
his wife, LOUISE L. CLIFTON, 
Appellees. 
BUFORD, J. 

This is an appeal from an order sustaining a gen- 
eral demurrer to an amended bill of complaint which 
amended bill of complaint had also been amended. 

The bill of complaint sought rescission of a con- 
tract for the purchase and sale of certain real estate 
and to require the refund of that part of the purchase 
price which had been paid to the vendors upon the 


ground that there were certain defects and encum- 
brances of title shown by the abstract submitted by 
the vendors to the vendees, which encumbrances and 
defects being pointed out to the vendors by the vendees 
were not cured within fifteen (15) days thereafter 
and that under the terms of the contract the vendors 
were obligated under such state of facts to refund 
that part of the purchase price which had been paid. 
That part of the contract relating to the furnishing of 
an abstract is as follows: 

‘‘And the said vendors further agree that they 
will at their own expense within twenty days, 
from this date furnish vendee with a complete 
abstract of title to the aforesaid described lands 
for examination certified to a date later than the 
date of the acceptance hereof; and the vendee 
agrees that on or before the first day of Feb- 
ruary, 1926, to carry out and perform the agree- 
ment herein contained and to consummate the 
sale as herein agreed upon; provided he or his 
attorney approves of the said abstract of title, 
the expense of the said examination of the ab- 
stract to be borne by the vendee herein. If there 
shall be any objections to the title appearing from 
the abstract of title or otherwise (said objections 
must be of a material nature) then and in that 
event the vendors herein shall have fifteen days 
in which to perfect the same. 

In the event that the abstract of title as fur- 
nished by the vendors to the vendee to the afore- 
said described premises does not show a good and 
record title, then the vendors herein agree to re- 
fund to the vendee the amount paid as earnest 
money, to-wit: the sum of $3,708.90 after it be 
ascertained that the title cannot be perfected 
within the time hereinbefore agreed upon; and it 
is further agreed upon the part of the vendee 
that if he fails or refuses to carry out, perform 
and comply with his agreements herein contained, 
time being of the essence of the contract, then the 
said sum herein paid as earnest money, to-wit: 
$3,708.90, shall be retained by the vendors herein 
as settled, liquidated and agreed damages.” 

The bill of complaint did not allege that the ven- 
dees gave notice to the vendors that the encum- 
brances and defects pointed out by the opinion of the 
attorneys for the vendees were considered and held 
to be material defects or encumbrances, nor that any 
demand was made that such defects, if they constituted 
material defects, be cured. 


Aside from these infirmities of the Bill, it appears 
to us that the Chancellor in construing the contract 
and applying the law thereto was guided largely by 
the opinions in the cases of State ex rel Ellis vs. 
Tampa Water Works Co., 56 Fla. 858, 47 Sou. 358, in 
which it is held that, “Provisions of law applicable to 


| 
i 
| 
pals 
if 
* : 
ed 
| 
4 
i 
i 
i 
| 
i] 
i} 
of 
5 
| 
i 
5 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 19 


the subject matter of contracts are parts of the con- 
tracts, whether so expressed or referred to in the con- 
tracts or not”; and by Richardson Kellett Co. vs. 
Kline, 70 Fla. 23, 69 Sou. 203, dealing with the status 
of titles based on conveyances in which reservations 
for rights-of-way have been reserved to the State of 
Florida for drainage purposes; and by applying like 
principles to reservations authorized under Chapter 
1226 R. G. S., 1771 C. G. L., which appears to be war- 
ranted under authority of opinions in McCaskill vs. 
Union Naval Stores Co., 59 Fla. 571, 52 Sou. 961; and 
Stewart vs. Stearns & Culver Lumber Co., 56 Fla. 
570, 80 Sou. 19. 

For the reasons stated the order should be affirm- 
ed. It is so ordered. 

Affirmed. 

WHITFIELD, P. J. and STRUM, J., concur. 

TERRELL, C. J., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed April 4, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

Farmer & Grantham, for Appellant; 

McCune, Casey, Hiaasen & Fleming, for Appellees. 


J. S. ROBERTS, as Tax Collector 
of the County of Escambia, State of Florida, 
Appellant, 
Vv. ESCAMBIA COUNTY. 
THE AMERICAN NATIONAL BANK OF 
PENSACOLA, a corporation, etc., 
Appellee. 
WHITFIELD, P. J. 

This appeal is from a final decree adjudging “to 
be invalid and void”, an assessment of State and Coun- 
ty taxes for the year 1925 on the shares in a national 
bank, and perpetually enjoining the collection of the 
tax as assessed; an order overruling a demurrer to the 
bill of complaint and granting a temporary injunc- 
tion having been affirmed on appeal. Roberts, as 
Tax Collector, v. American National Bank of Pensa- 
cola, 94 Fla. 427, 115 So. 261. 

The shares in a national banking association can- 
not be taxed under State authority except as Congress 
consents and then only in conformity with the restric- 
tions attached to such consent given. Des Moines 
National Bank v. Fairweather, 263 U. S. 103, 106 44 
Sup. Ct. 23, 68 L. Ed. 191; First National Bank of 
Guthrie Center v. Anderson, 269 U. S. 341, 347, 46 
Sup. Ct. 135, 70 L. Ed. 295. 

The United States Code Annotated contains the 
following: 

“Sec. 548. State taxation. The Legislature 
of each State may determine and direct, subject 
to the provisions of this section, the manner and 
place of taxing all the shares of national banking 


associations located within its limits. The sev- 
eral States may tax said shares, or include divi- 
dends derived therefrom in the taxable income of 
an owner or holder thereof, or tax the income of 
such associations, provided the following condi- 
tions are complied with: 

1. (a) The imposition by said State of any 
one of the above three forms of taxation shall be 
in lieu of the others. 

(b) In the case of a tax on said shares the 
tax imposed shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands 
of individual citizens of such State coming into 
competition with the business of national banks: 
Provided, That bonds, notes, or other evidences of 
indebtedness in the hands of individual citizens 
not employed or engaged in the banking or invest- 
ment business and representing merely personal 
investments not made in competition with such 
business, shall not be deemed moneyed capital 
within the meaning of this section. 

(c) In case of a tax on the net income of an 
association the rate shall not be higher than the 
rate assessed upon other financial corporations 
nor higher than the highest of the rates assessed 
by the taxing State upon the net income of mer- 
cantile, manufacturing, and business .corpora- 
tions doing business within its limits. 

(d) In case the dividends derived from the 
said shares are taxed, the tax shall not be a 
greater rate than is assessed upon the net income 
from other moneyed capital. 

2. The shares or the net income as above 
provided of any national banking association 
owned by non-residents of any State, or the divi- 
dends on such shares owned by such non-resi- 
dents, shall be taxed in the taxing district where 
the association is located and not elsewhere; and 
such association shall make return of such income 
and pay the tax thereon as agent of such non- 
resident shareholders. 

3. Nothing herein shali be construed to ex- 
empt the real property of associations from taxa- 
tion in any State or in any subdivision thereof, to 
the same extent, according to its value, as other 
real property is taxed. 


4. The provisions of section 5219 of the Re- 
vised Statutes of the United States as in force 
prior to March 4, 1923, shall not prevent the le- 
galizing, ratifying, or confirming by the States 
of any tax heretofore paid, levied, or assessed 
upon the shares of national banks, or the collect- 
ing thereof, to the extent that such tax would be 
valid under said section. (R. S. Sec. 5219; Mar. 
4, 1923, c. 267, 42 Stat. 1499.)” 

This section was not intended to control the power 
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of the state on the subject of taxation, or to prohibit 
the exemption of particular kinds of property, but to 
protect the capital invested in national bank shares 
from unfriendly discrimination by the states in the 
exercise of the taxing power. Adams v. Nashville 
(Tenn. 1877) 95 U. S. 19, 20, 24 L. Ed. 369; Mercan- 
tile Nat. Bank v. City of New York (C. C. N. Y. 1886) 
28 F. 776, affirmed, (1887) 7 S. Ct. 826, 121 U. S. 
138, 30 L. Ed. 895. 

It was intended by this section to comprehensively 
control the subject with which it dealt and thus to fur- 
nish the exclusive rule governing state taxation as to 
the federal agencies created as provided in the section. 
Bank of California, National Ass’n, v. Richardson 
(1919) 248 U. S. 476, 39 S. Ct. 165, 63 L. Ed. 372, 
reversing (1917) 175 Cal. 818, 165, P. 152. 

The Federal statute forbids States to tax national 
bank shares “at greater rates than assessed on other 
moneyed capital of individual citizens, and was in- 
tended to prevent discrimination against moneyed 
capital of citizens invested in shares of national banks; 
and it is immaterial that state bank shares are taxed 
equally with shares of national banks”. Minnesota 
Nat. Bank. v. Anderson, 2 Fed. (2nd) 898; Eddy v. 
First Nat. Bank of Fargo, 275 Fed. 550. 


The foregoing Act of Congress prescribes the full 
measure of the power of the state to impose taxes 
upon national banking associations or their share- 
holders. Any assessment not in conformity therewith 
is unauthorized and invalid. First Nat. Bank of Gulf- 
port v. Adams, 258 U. 8. 362, 42 Sup. Ct. 323, 66 L. 
Ed. 661; People ex rel. Hanover Nat. Bank of City of 
New York v. Goldfogle et al., 234 N. Y. 345, 187 N. E. 
Rep. 612; First Nat. Bank of Guthrie Center v. An- 
derson, 269 U. S. 341, 46 Sup. Ct. 135, 70 L. Ed. 295; 
Minnesota Nat. Bank v. Anderson, 2 Fed. (2nd) 897. 

The purpose of the restriction contained in the Act 
of Congress consenting to State taxation of the shares 
in national banking associations, is to render it im- 
possible for any State, in taxing the shares, “to cre- 
ate and foster an unequal and unfriendly competition 
with national banks, by favoring shareholders in 
State banks or individuals interested in private bank- 
ing or engaged in operations and investments nor- 
mally common to the business of banking. Mercantile 
National Bank v. New York, 121 U. S. 138, 155 (75S. 
Ct. 826, 30 L. Ed. 895) ; Des Moines National Bank v. 
Fairweather, supra, 116 (44 S. Ct. 23).” 


“The term ‘other moneyed capital’ in the restric- 
tion is not intended to include all moneyed capital not 
invested in national bank shares, but only that which 
is employed in such ways as to bring it into substan- 
tial competition with the business of national banks. 
Mercantile National Bank v. New York, supra, 157 (7 
S. Ct. 826) ; Aberdeen Bank v. Chehalis County, 166 
U. S. 440, 461, (17 S. Ct. 629, 41 L. Ed. 1069).” 


““Moneyed capital is brought into such competition 
where it is invested in shares of state banks or in 
private banking; and also where it is employed, sub- 
stantially as in the loan and investment features of 
banking, in making investments, by way of loan, dis- 
count or otherwise, in notes, bonds or other securities 
with a view to sale or payment and reinvestment. 
Mercantile National Bank v. New York, supra, 155-157 
(7 S. Ct. 823) ; Palmer v. McMahon, 133 U. S. 660, 
667-668 (10 S. Ct. 324, 33 L. Ed. 772) ; Talbot v. Sil- 
ver Bow County, 139 U. S. 438-447 (11 S. Ct. 594, 35 
L. Ed. 210).” 

“The restriction is not intended to exact mathe- 
matical equality in the taxing of national bank shares 
and such other moneyed capital, nor to do more than 
require such practical equality as is reasonably at- 
tainable in view of the differing situations of such 
properties. But every clear discrimination against 
national bank shares and in favor of a relatively ma- 
terial part of other moneyed capital employed in sub- 
stantial competition with national banks is a violation 
of both the letter and spirit of the restriction. People 
v. Weaver, 100 U. S. 539 (25 L. Ed. 705); Boyer v. 
Boyer, 113 U. S. 689, 701, (5 S. Ct. 706, 28 L. Ed. 
1089) ; National Bank of Wellington v. Chapman, 173 
U.S. 205, 216 (19 S. Ct. 407, 48 L. Ed. 669). First 
National Bank of Guthrie Center v. Anderson, County 
Auditor, 269 U. S. 341, text 347, 348, 46 S. Ct. 135, 
138 (70 L. Ed. 295).” Roberts v. American Nat. 
Bank, supra, 94 Fla. 427, 115 So. 261. 

The State constitution requires the legislature to 
provide for a uniform and equal rate of taxation and 
permits the legislature to provide for special rates on 
intangible property, which special rates have not as 
yet been provided for. The constitution also requires 
the legislature to prescribe regulations to secure a 
just valuation of all property both real and personal, 
with exceptions not material here. Section 1, Article 
IX as amended at the general election 1924, Volume 
5, page 4401, Compiled General Laws 1927. 

The taxation statutes of the State define “real 
property”, and also define “personal property” or 
“personal estate” as including “all public stocks or 
shares in all incorporated or unincorporated com- 
panies”, and provide that the shares of national banks 
shall be assessed as personal property “but not at a 
greater rate than is assessed on other moneyed capital 
in the hands of individuals’. Sections 895, 896, 907, 
Comp. Gen. Laws 1927. The rate of taxation in 1925 
and subsequent years was the same on all property 
that is assessed. Ch. 11333, Acts 1925; Ch. 12415, 
Acts 1927. 

A national bank may, on behalf of its stockholders, 
maintain a suit to enjoin the collection of a tax which 
has been unlawfully assessed on their shares by the 


State authorities. Hills v. Exchange Bank, 105 U. S. 
319. 
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A national bank may maintain a suit in equity in 
behalf of its shareholders to enjoin the collection of 
taxes upon its shares claimed to be invalid; and, where 
the validity of the entire tax is contested, the com- 
plainant will not be required to pay any part of the 
tax as a condition to the granting of a preliminary 
injunction. First National Bank of Covington v. City 
of Covington et al., 103 Fed. 523. 

In the bill of complaint the bank offers ‘on behalf 
of its stockholders to do equity by paying any por- 
tion of said tax assessed as aforesaid that this court 
may decree to be legally and validly assessed”. This 
offer was doubtless made in view of the organic pro- 
vision that ‘‘no person or corporation shall be relieved 
by any court from the payment of any tax that may 
be illegal, or illegally or irregularly assessed, until 
he or it shall have paid such portion of his or its 
taxes as may be legal, and legally and regularly as- 
sessed”. Sec. 8, Art. IX, Constitution of Florida. 
See also Secs. 1008, 1038 Comp. Gen. Laws 1927. 


But the contention here is that no part of the as- 
sessment is legal and that no part thereof has been 
legally and regularly assessed, because the restriction 
imposed by Congress upon its consent to tax the shares 
in national banks was not observed, in that complain- 
ant’s shares were taxed while the shares in numerous 
other corporations as well as numerous individuals 
having large amounts of moneyed capital used in bus- 
iness for investment and reinvestment for profit, com- 
ing into competition with the business of the com- 
plainant national bank, were intentionally not assess- 
ed or taxed at all. See First National Bank of Hart- 
ford, Wisconsin, v. City of Hartford, 273 U. S. 548, 
47 S. Ct. 462, 71 L. Ed. 767; First Nat. Bank of Cov- 
ington, v. City of Covington, 103 Fed. 523. See also 
City of Tampa v. Kaunitz, 39 Fla. 683, 63 Am. St. 
Rep. 202. 


Where the shares in national banking associations 
and all other moneyed capital coming into competition 
with the business of a national bank are assessed for 
taxation purposes but a higher rate or a higher valu- 
ation is placed on the national bank shares than is 
placed on such other moneyed capital, an injunction 
is appropriate as to the illegal cases so levied, where 
such excess is readily ascertainable with reasonable 
accuracy from reliable data that is accessible to the 
court. See Pelton v. Commercial Nat. Bank of Cleve- 
land, 101 U. S. 143, 25 L. Ed. 901; Cummings v. Nat. 
Bank, 101 U. S. 153, 25 L. Ed. 903; First Nat. Bank 
of Toledo v. Lucas County, 25 Fed. 749; Whitney Nat. 
Bank v. Parker, 41 Fed. 402. 


This is the rule contemplated by Chapter 8586, 
Acts 1921, Section 1038, Compiled General Laws 1927, 
and by Section 2, Chapter 10023, Acts 1925; Section 
1008, Compiled General Laws 1927, the latter act be- 
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ing apparently confined to assessments upon real es- 
tate. 

The law does not contemplate that the courts shall 
attempt to ascertain the amount of taxes that would 
be legally payable by a complainant if all of the 
property liable to taxation had been properly assessed 
where it appears that much property subject to the 
assessment was not assessed, since it is not prac- 
ticable if possible to ascertain with any degree of 
certainty what the amount of complainant’s tax 
would be had all property been properly assessed, 
particularly when the complaint is that large quanti- 
ties of property subject to assessment were not as- 
sessed at all. The remedy in such a case is a duly 
authorized and proper assessment of all property 
liable to be assessed. 

In this case the entire assessment is shown to be 
invalid. It clearly appears that numerous chartered 
companies, if not also individuals in the county of 
Escambia, having large amounts of moneyed capital, 
use it in the business of investment and reinvestment 
for profit, such moneyed capital coming into compe- 
tition with the business of the complainant national 
bank and not being merely personal investments not 
made in competition with the business of the com- 
plainant national bank; and that while the shares in 
the complainant national banking association are as- 
sessed for taxation, such other large amounts of mon- 
eyed capital though subject to assessment under the © 
State statute, are not assessed at all and were sys- 
tematically not intended to be assessed by the assess- 
ing officer, it being the custom of such officer to as- 
sess only real estate, visible personal property and 
bank shares in national and state banks. See Hannan 
v. First Nat. Bank, 269 Fed. 527; City of Tampa v. 
Kaunitz, 39 Fla. 683, 23 So. 416; 63 Am. St. Reports 
202. 

This inevitably results in imposing a tax upon the 
shares in the complainant national bank that is not 
in any part imposed upon the other moneyed capital 
in the hands of individual citizens of the State com- 
ing in competition with the business of the complain- 
ant national bank, which is a violaton of the intent 
and purpose of the controlling Federal Statute, ren- 
dering the assessment invalid as an entirety, the com- 
peting moneyed capital not being assessed at all. See 
First Nat. Bank v. Lindsay, assessor, 45 Fed. 619. In- 
junction is the remedy. Lindsay v. First Nat. Bank, 
156 U.S. 485, 15 Sup. Ct. 472, 39 L. Ed. 505; First 
Nat. Bank of Covington v. City of Covington, 103 Fed. 
523; Cooey v. Johnson, 95 Fla. 946, 117 So. 111; Camp 
Phosphate Co. v. Allen, 77 Fla. 341, 81 So. 503; Sec- 
tion 1039, Comp. Gen. Laws Florida 1927. 


The fact that the investment securities of a na- 
tional bank are not assessed does not justify an il- . 
legal discrimination in assessing the shares in the na- — 
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tional bank. A national bank’s personal property is 
not subject to taxation by State authority. Rosenblatt 
v. Johnston 104 U. S. 462, 26 L. Ed. 832; City and 
County of San Francisco v. Crocker-Woolworth Nat. 
Bank of San Francisco, 92 Fed. 273; Covington City 
Nat. Bank v. City of Covington, 21 Fed. 484; Stapylton 
v. Thaggard, 91 Fed. 93; People v. Nat. Bank of D. O. 
Mills & Co., 123 Cal. 53, 55 Pac. Rep. 685, 69 Am. 
St. Rep. 32, and notes. 

The case of Commercial etc., v. Custer County, 76 
Montana, 45, 245 Pac. 259, and other similar cases 
(see First Nat. Bank of Glendive v. Dawson County, 
66 Montana 321, 213 Pac. Rep. 1097) were reversed in 
Commercial Nat. Bank v. Custer County, 275 U.S. 502, 
48 Sup. Ct. 155, 72 L. Ed. 395, “on the authority of 
First National Bank v. Hartford, 273 U. S. 548, 559, 
560, 71 L. Ed. 767, 773, 774, A. L. R. ‘ 
47 Sup. Ct. Rep. 462; Minnesota v. First Nat. Bank, 
273 U. S. 561, 567, 568, 71 L. Ed. 774, 779, 47 Sup. 
Ct. Rep. 468.” 

The shares in a national bank held by shareholders 
is quite a different property entity from the capital 
stock of the bank. Owensboro Nat. Bank v. City of 
Owensboro, 173 U. S. 664, 43 L. Ed. 850, 19 Sup. Ct. 
537; Hannon v. First Nat. Bank, 269 Fed. 527; Weiser 
Nat. Bank v. Jeffreys, 14 Idaho 659, 95 Pac. Rep. 23. 
The shares may be assessed against their owners, but 
the capital stock of national banks cannot be taxed 
by State authority. Brown v. French, 80 Fed. 166. 

The real property of a national banking associa- 
tion may be taxed to the same extent, according to its 
value, as other real property is taxed and the shares in 
the bank may be duly assessed under State laws; 
but the personal property of a national bank is not 
subject to state or local taxation. See Owensboro Nat. 
Bank v. City of Owensboro, 173 U. S. 664, 19 Sup. 
Ct. 537, 43 L. Ed. 850; Rosenblatt v. Johnston, 104 
U. S. 462, 26 L. Ed. 832; 92 Fed. 273; 26 R. C. L. 
110; 2 Cooley on Taxation (4th Ed.) Sec. 928. 

Neither the Federal nor the State statute auth- 
orizes the capital stock, surplus and undivided profits 
of a national bank to be eo nomine assessed against 
the bank or against the shareholders in assessing 
shares in the bank as authorized by the Federal and 
State statutes. See First Nat. Bank of Gulfport, Miss., 
v. Adams, 258 U. 8. 362, 42 Sup. Ct. 323; Stapylton v. 
Thaggard, 91 Fed. 93, 33 C. C. A. 353; Sec. 907 Comp. 
Gen. Laws Florida 1927. 

Affirmed. 

STRUM, J., and LOVE, Circuit Judge, concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

BUFORD, J., 


WILLYS-OVERLAND, INC., 
a Corporation, 


Appellant, 


Vv. PINELLAS COUNTY. 
NORRIS D. BLAKE, J. H. WINCHESTER, 
PAUL CONANT, JULIA CONANT, his 
wife, GERTRUDE K. NIDAY, EDWARD 
W. HELDT, THEODOSIA HADLEY, 
W. D. DAILEY, F. B. ALBEE, E. H. 
MOSHER; DARRELL B. JORDAN, LIZZIE 
A. JORDAN, VICTOR B. JORDAN, 
ADELBERT JORDAN, DR. GEORGE E. 
MILLER, DR. E. M. CRANE, MYRTLE B. 
WILCOX, CLYDE F. RENWICK, J. E. 
NIDAY, C. H. WILLIAMS, ERLE B. 
RENWICK and ROY BOOTH, as Sheriff 
of Pinellas County, Florida, 

Appellees. 
BUFORD, J. 

The appellant procured a judgment against one of 
the appellees, Erle B. Renwick, and placed execution 
in the hands of the Sheriff for collection. The sheriff 
levied on certain lands in Pinellas County. The ap- 
pellees (except Renwick and Booth as Sheriff) filed a 
bill to enjoin the sale of certain lands levied upon 
claiming that they were the beneficial and equitable 
owners of an undivided 11/15 interest in the real es- - 
tate and that Renwick held the legal title to the said 
property in trust for said complainants and that Ren- 
wick was also the equitable and beneficial owner of 
an undivided 2/15 of the real estate. The bill alleged 
that Renwick was insolvent. The Willys-Overland 
Company filed its answer incorporating demurrers in 
the answer. A temporary restraining order was 
granted. Motion was made to dissolve the restraining 
order and on the 23 day of December, 1927, the Court 
made an order denying the motion to dissolve insofar 
as the same applied to all the property described in the 
bill of complaint except lot 26 of Florida Heights sub- 
division and lot 13 of Block A. 

On the 25th day of January, 1928, the Court made 
a further order modifying the order of December 
22nd, 1927, as follows: 

“This cause coming on to be heard upon the 
Defendant’s Willis-Overland, Inc., a corporation, 
Petition for Rehearing on the order heretofore 
made and entered in this cause on December 
22nd, A. D. 1927, and the same having been con- 
sidered by this Court; whereupon— 

IT IS ORDERED, ADJUDGED AND DE- 
CREED: That said Petition for Re-hearing be, 
and the same is hereby granted. 

Upon a re-hearing of this matter there being 
present counsel for Complainants and counsel for 
the Defendant, Willis-Overland, Inc., a corpora- 
tion, and the cause having been argued by re- 
spective counsel, and this court being fully advis- 
ed in the premises; it is thereupon— 

ORDERED, ADJUDGED AND DECREED 
that the order heretofore entered in said cause 
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on December 22nd, A. D. 1927, be modified in the 
following particulars and respects, to-wit: 

The injunction heretofore granted in said 
cause restraining the sale under execution by the 
Defendant, Roy Booth as Sheriff of Pinellas 
County, Florida, of the following described 
property, to-wit: 

Lot Four (4) of Block Five (5), Lots One 

(1), Two (2), Three (3), Four (4), Five (5), 

Six (6), Eight (8) and Ten (10) of Block 
Fight (8), and Lot Five (5) of Block Ten (10) 
of the Erle Renwick Sub-division Number 
Four, according to the map or plat thereof on 
file and of record in the office of the Clerk of 
the Circuit Court of the County of Pinellas 
State of Florida; and Lots One (1), Two (2), 
Three (3), Four (4) and Five (5) of the Re- 
subdivision of the Erle Renwick Subdivision 
Number Four, as the same appears of record 
per plat recorded in Plat Book Number Fifteen, 
at page Fifty-seven of the Public Records of 
Pinellas County, State of Florida. 
be and the same is hereby dissolved as to an un- 
divided four-fifteenths (4/15) interest in and to 
said property, and said injunction be, and the 
same is hereby affirmed and maintained in full 
force and effect as to the remaining eleven-fif- 
teenths (11/15) in said property; upon further 
consideration it is— 

ORDERED, ADJUDGED AND DECREED: 
That the order heretofore made and entered in 
this cause on December 22nd, A. D. 1927, be and 
the same is hereby affirmed in all other respects 
whatsoever. 

DONE AND ORDERED IN CHAMBERS, at 
St. Petersburg, Florida, this the 19th day of Jan- 
uary, A. D. 1928.” 

From those orders appeal was taken. 

The judgment of Willis-Overland Co., as shown by 
the answer and exhibits, was obtained on the 14th day 
of September, 1927. 

The lands now involved in this appeal were con- 
veyed by M. P. Lawrence and wife to “Erle B. Ren- 
wick, Trustee, with full power to sell, convey, transfer 
and encumber the within described real estate’. 

It is alleged in the sworn answer, and not contra- 
dicted, that there did not appear of record at the time 
of the recording of such deed or conveyance a declara- 
tion of trust by the grantee so described declaring the 
purposes of such trust, if any, or that the real estate 
is held other than for the benefit of the grantee. 

The controlling question to be determined by this 
Court is whether or not the complainants in the court 
below possessed such rights as may be interposed 
against the right of judgment creditor to subject the 
property involved to sale and execution. Under the 


provisions of Sec. 5666, Compiled Gen. Laws of Fla., 
1927, (Sec. 3793 R. G. S.) the conveyance under which 
Renwick acquired the property involved, vested in him 
a fee simple estate, with full power and authority to 
sell, convey and grant both the legal and beneficial 
interest in the real estate. The terms of the convey- 
ance itself authorized him to encumber the real estate. 
This conveyance had stood on the Public Records from 
1924 to 1927 and until after the judgment was obtain- 
ed against Renwick without anything appearing of 
record, as is alleged in the pleadings, to show that any 
of the complainants in the court below had, or claimed, 
any beneficial interest in the property. The answer 
denies that the judgment creditor had any knowledge 
of any right or claim of any beneficial interest in the 
complainants. In Feinberg vs Stearns, 56 Fla. 279, 47 
Sou. 797, this court say: 

“An execution creditor, equally with a subse- 
quent purchaser, is protected under the statute 
against unrecorded deeds, and in order to deprive 
such judgment creditor of the protection of the 
recording statute it must be shown that he had 
notice in some recognized way of the right of the 
party claiming under the unrecorded deed at the 
time of the rendition of his judgment.” 

And in Hunter vs. State Bank of Florida, 65 Fla. 
202, 61 Sou. 497, the Court say: 

“The lien of a judgment under the statute of 
Florida is effective only as to the beneficial in- 
terest of the judgment debtor in real estate. But 
if the record shows a beneficial interest in the 
judgment debtor and there are no circumstances 
to rebut such showing, or to put interested parties 
upon enquiry, when in fact the judgment debtor 
has no beneficial interest, or only a partial or 
qualified interest, those who have the beneficial 
interest not shown of record may be estopped 
from asserting it against a bona fide judgment 
creditor or subsequent, purchaser of the judgment 
debtor, when the judgment creditor or purchaser 
at a judgment sale under the judgment, reason- 
ably may have acquired substantial rights on the 
faith of, or by reason of the record showing an 
interest in the judgment debtor, when in fact 
such interest belongs to another.” 

Both of the cases above referred to were decided 
by this Court prior to the enactment of Chapter 6925, 


Acts of 1915, which, as amended, is now referred to as 
Sec. 5666 C. G. L. 1927. 


Our conclusion is that the parties to this suit oc- 
cupy the same legal relation toward one another and 
their respective rights are the same insofar as the 
questions raised in this litigation are concerned, as if 
the word “Trustee” had not appeared in the convey- 
ance from P. M. Lawrence and wife to Renwick. That: 
the inclusion of the word “Trustee” in the conveyance 
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in nowise affected the legal right of the judgment 
creditor to subject the property included in such con- 
veyance to the satisfaction of his judgment when such 
judgment was obtained without any other notice, by 
record or otherwise, of the claims of beneficial in- 
terests of third parties in and to such property. 

For the reasons stated, the orders appealed from 
should be reversed and it is so ordered. 

Reversed. 

TERRELL, CJ., and ELLIS, WHITFIELD and 
STRUM, JJ., concur. 

BROWN, J., dissents. 

Opinion filed April 23, 1929. 

An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

Brandon, Gage, Hancock & Polhill and S. E. Sim- 
mons, for Appellant; 

Van Fleet, Collins & Miller and Stanley M. Miller, 
for Appellees. 


LAURA BLOOD and 
NORMAN W. BLOOD, 
her husband, 
Appellants, 
POLK COUNTY. 
P. K. HUEY, 
Appellee. 
WHITFIELD, P. J. 

It appears that a married woman, not a free deal- 
er, executed a second mortgage upon her separate 
property to secure the payment of a note given by the 
wife and husband to J. J. Sternberg for the purchase 
price of the property it being purchased by the wife 
as her separate property subject to a first mortgage 
held by M. L. Paterson when it was purchased. The 
notes and mortgage were assigned. Payments were 
not made and the holder of the notes and mortgage 
brought this suit in equity to subject other separate 
property of the married woman for the price of the 
property purchased by her, the mortgage holder claim- 
ing the right to so subject the married woman’s other 
separate property under Section 2, Article XI of the 
State constitution of 1885. 

The bill of complaint alleges that “subject to the 
first mortgage on said premises in favor of one Mor- 
ton L. Paterson in the sum of Seven Thousand Nine 
Hundred Ninety-nine & 98/100ths ($7,999.98) Dol- 
lars, and that as a part of the consideration for said 
sale and conveyance the said Laura Blood, joined her 
husband, Norman W. Blood, upon the same day and 
date executed and delivered to the said J. J. Sternberg 
a second mortgage upon said premises”; that M. L. 
Paterson the holder brought suit to foreclose the first 
mortgage, and that complainant “by virtue of his 
ownership of the said second mortgage was made a 
party defendant to said cause and that the said fore- 


closure suit was prosecuted to a final decree, and the 
said premises were sold in part satisfaction of the 
decree of foreclosure of the said Morton L. Paterson, 
and at the sale of said premises was struck off and bid 
in by the said Morton L. Paterson and that thereby 
your orator had been deprived of his lien upon said 
premises for the payment of the said promissory 
note;” that complainant’s “said note has long since 
matured and become due and payable, and that com- 
plainant has demanded payment of the said Laura 
Blood and Norman W. Blood of the said note but that 
they have wholly failed, neglected to pay same; that 
there is due to complainant upon said promissory note 
the principal sum of Two Thousand ($2000.00) Dollars 
and interest at eight per cent from the date thereof 
until paid, and that in and by said promissory note 
the defendant promised to pay a reasonable sum as 
attorneys fees for the services of counsel employed 
after maturity or default to collect the said note; that 
it has become necessary for complainant to employ at- 
torneys to enforce collection of said note and that by 
reason thereof he is entitled to recover a reasonable 
attorneys’ fee of $50.00 plus ten per cent of the prin- 
cipal and interest due, and complainant attaches here- 
to as a part of this bill of complaint a true and correct 
copy of the said. promissory note; that the said note 
represents a part of the purchase price of the said 
lands and tenements purchased from the said J. J. 
Sternberg and wife aforesaid, and that the said Laura 
Blood purchased said premises to be added to and be- 
come a part of her separate statutory property and 
that same became a part of her separate statutory 
estate subject to the said mortgages, and that said 
mortgage and notes were executed and delivered by 
the said Laura Blood for the benefit of her separate 
statutory property and as a part of the purchase price 
of same”; that said Laura Blood owns described 
separate real and personal property, including a mort- 
gage given by D. S. Story and wife. 


The prayer is for an accounting “of the said note 
and mortgage assigned and now held and owned by 
your orator, and that there be added to and become 
a part of such indebtedness a reasonable attorneys’ fee 
for the service of your orator’s attorneys; that the 
amount of such indebtedness be charged upon the 
separate statutory property, real and personal, of the 
defendant, Laura Blood, hereinbefore described, and 
that the said property, or so much thereof as shall be 
necessary, shall be sold by and under the direction 
of this Honorable Court in satisfaction of the said 
decree, or that the rents, issues and profits of such 
property be sequestrated for the payment of said in- 
debtedness and that pending the final decree herein 
the defendants, D. 8S. Story and Eloise N. Story, be 
enjoined from paying to the defendants, Laura Blood 
and Norman W. Blood, or to either, any part of the 
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said mortgage indebtedness due from them to the 
said defendants; and that your orator may have such 
other and further relief in the premises as the nature 
of the case may require.” 

The note made a part of the bill of complaint con- 
tains the following: 

“All parties liable for the payment of this 
note, jointly and severally, agree to pay the holder 
hereof a reasonable sum as attorney’s fees for 
the services of counsel employed after maturity 
or default to collect this note, whether suit be 
brought or not, or to protect or enforce the se- 
curity hereof. This note and interest thereon are 
secured by a mortgage of even date herewith from 
the makers to the payee hereof, creating a mort- 
gage lien on certain lands therein described in 
Polk County, Florida, the terms and conditions of 
which said mortgage are hereby made a _ part 
hereof.” 

A demurrer to the bill of complaint was overruled 
and the defendants appealed. 

Section 2, Article XI of the constitution of 1885, 
defining the classes of cases in which a married 
woman’s separate real and personal property may be 
charged in equity and sold, or the uses, rents and prof- 
its thereof sequestrated for debts incurred by her, 
makes no provision for attorney fees in suits brought 
under the section; and the organic provision does not 
contemplate the use of the remedy therein provided for, 
even against the property purchased by a married 
woman, when the purchase price of the property is 
secured by a mortgage upon the purchased property 
executed by the married woman and her husband as 
provided by the statutes in force when the constitution 
of 1885 was adopted. See Section 5674-6, 5866, 5868, 
Compiled General Laws 1927; Sections 3801-3, 3947-9, 
Revised General Statutes 1920; Frosen v. Capo, 88 
Fla. 236, 102 So. 158; Blood v. Hunt, Barrett v. How- 
ard, and Citizens Bank and Trust Co. v. Smith, this 
day filed. 

Reversed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS, J., concur in the opin- 
ion and judgment. 

BROWN, JJ., concurs specially. 

BROWN, J., (concurring). 


I am inclined to think that this case, if no mort- 


gage had been taken, would have fallen within the 


operation of the first clause of Sec. 2 of Art. XI, and 
that this class of married woman’s obligations is gov- 
erned exclusively by that clause; that is, in respect to 
purchase money obligations as to property which may 
be clearly identified and followed in specie, this clause 
governs exclusively, and by its terms means that only 
the particular property purchased, or its uses, rents 
and profits, can be charged in equity and sold “for 


the purchase money thereof.” The first part of the 
third clause of this Section, “or for the price of any 
property purchased by her,” which is not limited in 
its enforcement “‘to the purchase money thereof,” that 
is, to the particular property purchased, must be ac- 
corded a different field of operation, and cannot be 
held to nullify the first clause above mentioned, and 
hence must have been intended to apply to “the price” 
of that class of property which by its nature becomes 
merged in the body of the married woman's estate 
and cannot be followed in Specie, as in Halle v. Ern- 
stein, 34 Fla., 589, 16 So. 554, and Willing v. Chris- 
tian and Croft Grocery Co., 41 Fla., 479, 27 So. 46, and 
like cases. 

But here the vendor selected his own method of 
security—a mortgage on the particular property— 
and certainly, in view of that fact and the constitu- 
tional provision above mentioned—he cannot seek to 
subject other property of the married woman’s estate. 


CITIZENS BANK & TRUST COMPANY, 
a corporation, 


Appellant, 
Vv. PINELLAS COUNTY. 
ELLA B. SMITH, and her husband, 
FRED L. SMITH, and 
AMERICAN BANK AND TRUST COMPANY, 
Appellees. 
WHITFIELD, P. J. 

A bill was brought September 22, 1927, by Citi- 
zens Bank and Trust Company to subject separate 
property and separate estate of a married woman for 
the price of property purchased by her. 

It is in substance alleged that Complainant Bank 
and Trust Company is the holder of a promissory note 
signed by the defendant Ella B. Smith and her hus- 
band Fred L. Smith for $9,000.00, which note was be- 
fore maturity and for valuable consideration sold and 
assigned to complainant by the Kennedy Corporation, 
a copy of the note being made a part of the bill of com- 
plaint; that the note represents an indebtedness and 
obligation incurred for the purchase price of a ninety- 
nine year lease upon described real estate purchased 
by the defendant Ella B. Smith from the Kennedy 
Corporation; that the lease was sold and assigned to 
Ella B. Smith on her sole credit and not on credit of 
her husband Fred L. Smith, who is insolvent, and no 
part of the note has been paid nor has any part of the 
balance of $9,000.00 on the purchase price of said 
lease been paid; that the said indebtedness is for 
property purchased by the defendant Ella B. Smith as 
stated; that the defendant Ella B. Smith is seized and 
possessed of separate statutory real property in Pinel- 
las County, Florida, description being given; that the 


defendant Ella B. Smith is also the owner of another . 


ninety-nine year lease covering described real estate, 


the said lease having been assigned by the said Ella B. 
Smith to the defendant American Bank and Trust 
Company, a corporation, the said lease being held by 
the said corporation as trustee for the defendant Ella 
B. Smith, and being the “equitable separate property” 
of the defendant Ella B. Smith. 

It is prayed that an accounting may be had _ be- 
tween complainant and defendant Ella B. Smith, and 
the amount due complainant by said defendant deter- 
mined and the said defendant ordered to pay the same, 
and that in the event the same be not paid that all of 
the property described be charged with said indebted- 
ness and sold by the order of the Court for payment 
of the same; that the defendant Ella B. Smith be de- 
creed to be the owner of the ninety-nine year lease- 
hold interest that she assigned to the bank, and that 
the defendant American Bank and Trust Company 
may be decreed to hold said lease-hold interest as 
trustee for the defendant Ella B. Smith, and for gen- 
eral relief. There is no prayer for attorney fee. 
The promissory note made a part of the bill of 
complaint is as follows: 

$9000.00 St. Petersburg, Fla., July 1st, 1926. 
On or before one year after date we promise to 
pay to the order of 

THE KENNEDY CORPORATION 
NINE THOUSAND ($9000.00) 
DOLLARS, 

at First National Bank of St. Petersburg, Florida, 
For value received, with interest from date at the 
rate of eight per cent. per annum, payable semi- 
annually. Now should it be necessary to collect 
this note through an attorney, either of us, 
whether maker, security or endorser on this note, 
hereby agree to pay all costs of such collection, 
including a reasonable attorney’s fee. The draw- 
ers and endorsers severally waive presentment 
for payment, protest and notice of protest for 
non-payment of this note. 


and no/100 


ELLA B. SMITH, 
FRED L. SMITH. 
(ENDORSED ON BACK OF NOTE) 
The Kennedy Corporation 
By J. Kennedy Block, 
President. 


A demurrer to the bill of complaint was sustained 
and the bill dismissed. Complainant appealed. 

Section 2, Article XI of the constitution of 1885, 
in effect provides that a married woman’s separate 
real and personal property may be charged in equity 
and sold, or the uses, rents and profits thereof may 
be sequestrated (1) for the purchase money thereof; 
or (2) for money or thing due upon any agreement 
made by her in writing for the benefit of her separate 
property; or (3) for the price of any property pur- 
chased by her; or (4) for the value of labor and ma- 
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terial used with her knowledge or assent in the con- 
struction of buildings, or repairs, or improvements 
upon her property; or (5) for the value of agricul- 
tural or other labor bestowed upon her separate prop- 
erty with her knowledge and consent. The intent of 
the organic provision is not to authorize married 
women to contract generally with reference to their 
separate property, but to define a remedy in equity 
against the separate real and personal property of a 
married woman for stated debts or obligations in- 
curred by her or for the benefit of her separate prop- 
erty in the manner designated in the specifically stat- 
ed five classes of cases where the organic and statute 
law of the State had not afforded such remedy, 
(though courts of equity had given similar remedies) , 
and where mortgage liens to secure such debts or ob- 
ligations are not given as authorized by organic or 
statutory provisions. This section provides for five 
distinct classes of cases in which a married woman’s 
separate property may be charged in equity for debts 
incurred by her. The language was carefully chosen 
and a field of operation should be accorded to each of 
the five designated classes of cases. It is not likely 
that any particular obligation will fall within more 
than one of the designated classifications; so that the 
remedy will ordinarily operate upon each case as com- 
ing within one and only one of the enumerated classes 
of cases. If a case more properly comes within one of 
the specified classes of cases, the remedy that is ap- 
propriate to that class only should be invoked. 

It is appropriate here to consider the provisions of 
Section 2, Article XI of the constitution with refer- 
ence to two of the classes of cases specified therein, 
the first part of the section being repeated so as to 
show its relation to each of the two provisions here 
discussed, viz: “A married woman’s separate real 
and personal property may be charged in equity and 
sold, or the uses, rents and profits thereof sequestrat- 
ed for the purchase money thereof.” “A married 
woman’s separate real and personal property may be 
charged in equity and sold, or the uses, rents and 
profits thereof sequestrated * * for the price of any 
property purchased by her.” 


The first provision above quoted making a mar- 
ried woman’s separate property subject in equity ‘‘for 
the purchase money thereof,” is intended to apply 
where property purchased by a married woman re- 
mains hers in kind, and is not commingled with her 
other separate property, as lands or interests therein, 
or personal property retaining its identity ; and where 
no mortgage has been given to secure the purchase 
price. In such cases the property purchased by the 


married woman (and not her other separate property) 
may under this provision be subjected in equity “for 
the purchase money thereof,” where she has given no 
mortgage lien to secure the purchase price. 
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The provision last quoted above making a married 
woman’s separate property subject in equity “for the 
price of any property purchased by her,” is intended 
to apply where the real or personal property pur- 
chased by a married woman has been disposed of or 
has been lost or consumed, or where personal proper- 
ty purchased by her has been so commingled with, 
or used for the benefit of, her other separate proper- 
ty, that the property purchased, but not paid for, 
has lost its identity or is otherwise not available 
to be charged in equity for its price, and no mortgage 
was given by the married woman to secure the price 
of the property purchased by her. In such cases any 
separate property of the married woman may be 
charged in equity ‘“‘for the price of any property pur- 
chased by her,” at least in the absence of a superior 
equity. See First Nat. Bk. v. Herschkowitz, 46 Fla. 
588 So.; Halle v. Einstein, 34 Fla. 589, 16 So. 554. 

While Section 2, Article XI of the constitution, 
does not remove the common law disability of a mar- 
ried woman to contract, and does not authorize a mar- 
ried woman to contract generally or to make promis- 
sory notes that may be enforced against her personally 
either at law or in equity, yet such section does spe- 
cifically authorize courts of equity to charge the 
separate property of a married woman for the pay- 
ment of stated classes of indebtedness incurred by 
such married women; and notes given by her for such 
indebtedness may be used as evidence when her sepa- 
rate property is being charged in equity for the debts 
specified in the constitution. 

In this case it is alleged that the indebtedness in- 
curred by the defendant married woman is for the 
price of property purchased by her; and though a 
promissory note executed by the married woman and 
her husband is made a part of the bill of complaint, it 
is alleged that the note represents an indebtedness and 
obligation incurred for the purchase price of a ninety- 
nine year lease upon described real estate, that the 
lease was assigned to the married woman on her sole 
credit, and that said indebtedness is for such property 
purchased by the married woman. These allegations 
are admitted by the demurrer. This suit could not be 
maintained merely to subject the married woman’s 
separate property to the payment of the promissory 
note signed by her and her husband, since her note 
as such is not enforceable against her at law or in 
equity. It does not appear that a mortgage was given 
to secure the payment of the note. As the indebted- 
ness for the purchase price is not secured by mort- 
gage, the suit may be maintained to charge in equity 
the ninety-nine year lease purchased by the married 
woman as her separate property, for the payment of 
the “purchase money thereof.” See Frosin v. Capo, 88 
Fla. 236, 102 So. 158. 


The right of the complainant is to charge in equity 


the property purchased by the married woman de- 
fendant, “for the purchase money thereof.” Other 
separate property of the married woman cannot be 
also subjected to the complainant’s demand under an- 
other class of cases, viz: “for the price of any proper- 
ty purchased by her,” since the case properly comes 
under the first class, and it must be confined to its 
appropriate class under Section 2, Article XI of the 
constitution of 1885. See Blood v. Hunt, Blood v. 


Huey and Barrett v. Howard, decided at this term, in - 


each of which cases the indebtedness of a married 
woman for the price of property purchased by her 
was secured by a mortgage executed by the husband 
and wife. 

The decree is reversed for appropriate proceedings. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 


LAURA BLOOD and 
NORMAN W. BLOOD, 
her husband, 


Appellants, 
v. POLK COUNTY 
MARTHA B. HUNT and 
J. E. HUNT, 
Appellee. 


WHITFIELD, P. J. 

The bill of complaint herein brought July 19, 1927, 
by Martha B. Hunt and J. E. Hunt against Laura 
Blood and Norman W. Blood, her husband, and D. S. 
Story and Eloise N. Story, his wife, alleges in sub- 
stance that complainants conveyed to said Laura 
Blood, a married woman, described lands, which was 
the separate statutory property of said Martha B. 
Hunt, a married woman; that as a part of the consid- 
eration for said conveyance, Laura Blood, joined by 
her husband on December 16, 1925, executed their two 
promissory notes each for $5,000.00, payable on or be- 
fore one and two years after date respectively with 
interest at 8% per annum, payable semi-annually, 
“and upon the same day and date and in order to se- 
cure the payment of the said notes executed and de- 
livered to complainants a purchase money mortgage 
upon said premises.” ‘That the first of said promis- 
sory notes matured and became due and payable De- 
cember 16, 1926, and that the defendants have failed 
and refused to pay the said note and the interest that 
has accumulated thereon and that they have likewise 
failed and refused to pay the interest that has ac- 
crued on the second of said promissory notes. That 
there is now due complainants the principal sum of 
Five Thousand ($5,000.00) Dollars by virtue of the 
maturity of the first of said promissory notes, to- 
gether with all interest that has accrued on both of 


said notes since the last payment of interest thereon; 
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that the said notes represent a part of the purchase 
price of the said promises aforesaid and that the said 
Laura Blood purchased said premises to be added to 
and become a part of her separate property and that 
same became and remains a part of her separate statu- 
tory property, and that the said notes and mortgage 
were executed and delivered by the said Laura Blood 
for the benefit of her separate statutory property and 
as a part of the purchase price of the said property; 
that the said Laura Blood is seized and possessed of 
other described real property in the County of Polk 
and State of Florida, the said property being her 
separate statutory property, to-wit: (description stat- 
ed) ; that in addition to owning the above mentioned 
and described real property the defendant, Laura 
Blood, is the owner of the following personal property, 
constituting a part of her separate statutory estate, 
to-wit: (description stated) including a mortgage of 
the defendants, D. S. Story and Eloise N. Story, in 
favor of the said Laura Blood.” 

The prayer is for an accounting to ascertain the 
amount due the complainants to include a reasonable 
attorney fee, and “that the amount of such indebted- 
ness be charged upon the separate statutory property, 
real and personal of the defendant, Laura Blood, here- 
inbefore described, and that the said property, or so 
much thereof as shall be necessary, shall be sold by 
and under the direction of this Honorable Court in 
satisfaction of the said decree, or that the rents, issues 
and profits of such property be sequestrated for the 
‘payment of said indebtedness, and that pending the 
final decree the defendants, D. S. Story, and Eloise 
N. Story, be enjoined from paying to the defendants, 
Laura Blood and Norman W. Blood, or to either, any 
part of the said mortgage indebtedness due from them 
to the said defendants; and that complainant may 
have such other and further relief in the premises as 
the nature of the case may require.” The two notes 
‘and the mortgage are made a part of the bill of com- 
plaint. 

Each of the notes contains the following: ‘Should 
this note be collected by legal process or by an attor- 
ney, we will pay all cost of the case and a reasonable 
attorney’s fee.” The mortgage contains a_ similar 
provision as to attorney fees. 

Each note is signed Laura Blood and Norman W. 
Blood. The mortgage was executed by Laura Blood 
and Norman W. Blood, and contains an accelerating 
clause maturing the entire debt upon a default in the 
mortgagors’ covenants. 

A general demurrer to the bill of complaint inter- 
posed by Laura Blood and Norman W. Blood was 
overruled and they appealed. 


Even if this were a case in which the constitution 
authorizes the married woman’s separate real and 
personal property to be charged in equity and sold for 


the price of property purchased by her, and if the al- 
legations of the bill of complaint be sufficient for the 
case, the constitution does not provide for accelerating 
the maturity of the purchase money payments not yet 
due, or for attorney fees in the suit. The constitu- 
tional provision, Section 2, Article XI, does not operate 
to supersede or to supplement the right to foreclose 
mortgage liens given by married women upon their 
separate property as authorized by the statute; nor 
does such organic provision operate to enforce the 
payment of promissory notes of married women that 
are secured by mortgage, or to secure the payment 
of any notes as such. The organic section authorizes 
the separate property of a married woman to be 
charged in equity and sold, or the uses, rents and prof- 
its thereof to be sequestrated, for the payment of 
amounts due by her in any one of the five specified 
classes of cases each class being definitely stated in 
the section of the constitution. 

Complainants below seek to charge in equity the 
separate real and personal property of a married 
woman for the price of property purchased by her, 
claiming that right by virtue of Section 2, of Article 
XI of the State constitution of 1885. That claim of 
right is challenged, and the question presented re- 
quires a consideration of laws and proceedings ante- 
dating the constitution of 1885. 

At common law a husband had a freehold interest 
in the lands of the wife during the coverture and his 
interest in such lands could be conveyed by him or 
subjected to his debts; the husband has during the 
coverture the right to the possession and control of 
the wife’s real property and the right to the rents and 
profits thereof. Mayre v. Root, 27 Fla. 453, text 459, 
8 So. 636; See 30 C. J. 526 at seq; Tyson yv. Mattair, 
8 Fla. 107; 18 R. C. L. p. 1046 et seq. 

At common law all personal property belonging to 
the wife at her marriage, or acquired by her after- 
ward, when reduced to possession, becomes the proper- 
ty of the husband by reason of the marital relation, 
unless the property is the separate estate of the wife 
or unless the matter is controlled by a marriage agree- 
ment. See 30 C. J. 530 et seq; 18 R. C. L. p. 1051 
et seq; Alston v. Rawls, 13 Fla. 117. 


Under the civil law of Spain that was in force in 
the provinces of East and West Florida at the time of 
the cession of such provinces to the United States in 
1819-21, married women in the provinces held their 
own property separate from their husbands. Proper- 
ty owned by women at the time of their marriage re- 
mained their own. Property acquired by married 
women during coverture “by lucrative cause or title’, 
viz: by intentance or donation, remained their own. 
Property acquired during the coverture “by ornerous 
cause or title’, viz: by purchase or for value paid, was 
held in ganancial right by husband and wife subject 
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to the right of partition, so that the wife could hold 
her part separate from her husband. MaGee v. Doe, 
9 Fla. 382, text 398; McHardy v. McHardy, 7 Fila. 
801; 27 C. J. 1107; 31 C. J. 20, 22; 21 Cyc. 1655; Civil 
Law of Spain and Mexico by Schmidt, Book 1, Title 
1, Chapter 3 and 4; 1 White’s New Recopilacion, p. 
60 et seq; Commodore Point Term. Co. v. Hudnall, 283 
Fed. 150; 3 Fed. (2nd) 841. 

When the Spanish provinces of East and West 
Florida were transferred to the United States in 
July, 1821, (see footnote 1 on p. 33) pursuant to the 
treaty of cession dated February 22, 1819, and pro- 
claimed as ratified February 22, 1821, the civil law of 
Spain was in force in the provinces. But upon the 
transfer of the possession of the ceded provinces by 
Spain to the United States, the laws of the latter coun- 
try became operative throughout the ceded territory. 
A. L. & D. Co. v. McRae, 86 Fla. 393, 448, 98 So. 505; 
Page 4762, Comp. Gen. Laws Florida 1927. 

While the law of the territories of the United 
States may in general be composed of applicable prin- 
ciples of the common law where such principles are not 
inconsistent with the organic and statutory laws of 
such territories or of the United States, yet in order 
to avoid confusion and hardships that would arise from 
a sudden change of laws affecting personal and prop- 
erty rights, some rights acquired according to the civil 
law that was in force in East and West Florida at the 
time of the cession to the United States, were recog- 
nized or validated in the ceded territory by laws en- 
acted by authority exercised under the United States. 
See Proclamation of Andrew Jackson, Military Gov- 
ernor of East and West Florida, dated July 17, 1821; 
page XIV, Laws of Florida 1923-1925; page 4843, 
Comp. Gen. Laws Florida 1927; See also Section 6 
Art. XVI, Constitution of 1838-9, Sec. 5 Art. XV Con- 
stitution 1861; Sec. 6 Art. XVI Constitution 1865. 

Among the provisions of law recognizing or val- 
idating rights acquired under the civil law in force in 
the ceded provinces, are those relating to the property 
rights of married women and their power to own and 
convey or mortgage their separate property as such 
rights existed under the civil law in force in the Span- 
ish provinces of East and West Florida when such 
provinces were ceded to the United States by treaty 
dated February 22, 1819, and made effective in July 
1821. See Act December 23, 1824 and Act February 
4, 1835, herein set out. See also Act to legalize con- 
veyances approved June 24, 1823. 


By a territorial Act of November 6, 1829, the com- 
mon law of England was expressly declared to be in 
force in the territory of Florida and that provision has 
since remained in force. Section 1, p. 21, Thompson’s 
Digest; Section 7, p. 708, McClellan’s Digest; Section 
59, Revised Statutes of 1892; Section 59, General 
Statutes of 1906; Section 71, Revised General Statutes 


1920; Section 87, Compiled General Laws 1927, viz: 

“The common and statute laws of England which 
are of a general and not a local nature, with the ex- 
ception hereinafter mentioned, down to the fourth 
day of July, 1776, are hereby declared to be of force 
in this State; provided the said statutes and common 
law be not inconsistent with the Constitution and laws 
of the United States and the Acts of the legislature of 
this State.” See Section 6, Art. XVI Constitution of 
1838-9. 

The third session of the Legislative Council of the 
Territory of Florida, was held at Tallahassee in 1824-5 
(the first session having been held at Pensacola in 
1822, and the second session at St. Augustine in 1823). 
See Comp. Gen. Laws of Florida 1927, Vol. 5 page 
4737 multiple edition, page single volume edi- 
tion. By a legislative Act “to secure the rights of 
husband and wife, derived previous to the cession of 
the Provinces of Florida to the United States’, ap- 
proved December 23, 1824, it was enacted that: 


“WHEREAS some doubts have been enter- 
tained as to the effect and operation of the intro- 
duction of the Common Law of England upon the 
separate rights of husband and wife under the 
laws of the Provinces of East and West Florida 
upon marriages, solemnized before the change of 
government, to obviate any doubts in future. 

Be it enacted by the Governor and Legislative 
Council of the Territory of Florida, That all the 
rights and privileges of husband and wife, estab- 
lished or derived by marriage under the civil laws 
of Spain, while this Territory was under the 
jurisdiction of that government, shall be held, 
possessed, and exercised by the husband and 
wife respectively in this Territory, and each shall 
be permitted to sell, succeed to, dispose of, and 
convey by sale, devise, or will, their goods, chat- 
tels, lands and tenements, in the same manner as 
they could or might have done under the laws of 
Spain, observing only the formalities of convey- 
ance required by any other laws established, or 
which may hereafter be established, in this Ter- 
ritory.” Section 1, page 220, Thompson’s Digest; 
Section 2, page 754, McClellan’s Digest; Section 
2069, Revised Statutes 1892; Section 2587, Gen- 
eral Laws 1806; Section 3946, Revised General 
Statutes 1920; Section 5865, Compiled Gen. Laws 
1927; Duval’s Compilation, page 45. 


Before the formation of the constitution of 1838-9 
(see footnote 2 on pp. 33 and 34): under which on 
March 3, 1845, Florida was admitted into the Union 
as a State, the Territorial Legislative Council enacted 
Chapter 861, approved February 4, 1833, which is as 
follows: 


“CHAP. 861. (No. xxxix) An Act to enable 
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married women to convey their real estate of in- 
heritance. 

Sec. 1. Be it enacted by the Governor and 
Legislative Council of the Territory of Florida, 
That any married woman owning real estate of 
inheritance in this Territory, may sell, convey, 
transfer, or mortgage the same, or any part there- 
of, in the same manner as she might do, if she 
were sole and unmarried: Provided, the husband 
of said married woman join in such sale, convey- 
ance, transfer, or mortgage, and the same be 
made and authenticated in the manner prescribed 
by the several acts in force, regulating convey- 
ances of real estate, and the recording and au- 
thenticating the same; and provided also, that 
such married woman shall acknowledge on a 
separate or private examination before the offi- 
cer or other * “person appointed by law to take 
her acknowledgement of her execution of any such 
sale, conveyance, transfer, or mortgage, separate 
and apart from her said husband, that she exe- 
cuted the same freely, and without any fear or 
compulsion of her said husband. 

Sec. 2. Be it further enacted. That all sales, 
conveyances, transfers, or mortgages heretofore 
made by married women of their real estate of 
inheritance in this Territory, where the husbands 
of such married women have joined therein, shall 
be as valid as if the same had been conveyed by 
fine as at common law, which said mode of con- 
veyance shall never be used in this Territory. 

Passed January 30th, 1835. 

Approved February 4th, 1835.” 

This statute recognized the existence of separate 
real property of married women and it has been re- 
peatedly re-enacted and is now set forth in Sections 
5674, 5676, 5689, Compiled General Laws of Florida 
1927, Sections 3801, 3803, 3816, Revised General 
Statutes 1920, Sections 2460, 2462, 2475, General 
Statutes 1906, Section 1956, 1958, 1969, Revised Stat- 
utes 1892, Section 9, page 755, Section 10, page 756, 
McClellan’s Digest, Section 2, page 179, and Section 
3, page 180. Thompson’s Digest: Duval’s Compila- 
tion page 209. See also Chapter 3011, Acts of 1877. 

An Act of the Territorial Legislative Council ap- 
proved March 6, 1845, contains the following: 


“No. IX. 

AN ACT to secure certain rights to Women. 

SECTION 1. Be it enacted by the Governor 
and Legislative Council of the Territory of Flor- 
ida, That hereafter when any female, a citizen of 
this Territory, shall marry, or when any female 
shall marry a citizen of this Territory, the female 
being seized or possessed of real or personal 
property, her title to the same shall continue 
separate, independent, and beyond the control of 


her husband, notwithstanding her coverture and 
shall not be taken in execution for his debts: Pro- 
vided, however, that the property of the female 
shall remain in the care and management of her 
husband. 

Sec. 2. Be it further enacted, That married 
women may hereafter become seized or possessed 
of real and personal property, during coverture, 
by bequest, demise, gift, purchase, or distribu- 
tion; subject however to the restrictions, limita- 
tions, and provisions, contained in the foregoing 
section. 

Sec. 3. Be it further enacted, That any mar- 
ried woman having separate and independent ti- 
tle to property, under and by virtue of this act, 
shall not be entitled to sue her husband for the 
rent, hire, issues, proceeds or profits, of said 
_property, nor shall the husband charge for his 
management and care of the property of his wife. 

Sec. 4. Be it further enacted, That the hus- 
band and wife shall join in all sales, transfers, 
and conveyances of the property of the wife and 
the real estate of the wife shall only be conveyed 
by the joint deed of the husband and wife, duly 
attested, authenticated, and admitted to record, 
according to the laws of Florida, regulating con- 
veyances of real property. 

Sec. 5. Be it further enacted, That the hus- 
band shall not be held or deemed liable to pay the 
debts of his wife, contracted prior to any mar- 
riage hereafter to be solemnized in this Territory, 
but the property of the wife shall be subject to 
such debts.” 

This substance of this enactment has been 
continued in force in this State. See Sections 
5866, 5867, 5868, 5869, Compiled General Laws 
1927; Sections 3947-8, 9, 50, Revised General 
Statutes 1920; Section 2588-9-91, General Stat- 
utes 1906; Sections 2070-1-3, Revised Statutes 
1892; Sections 3 et seq., 754 McClellan’s Digest; 
Section 2 et seq., page 221, Thompson’s Digest. 

The constitution of 1838-9, under which Florida 


was admitted into the Union as a State, (see footnote 
3 on p. 34) contains the following: 


“The general assembly shall declare by law 
what parts of the common law and what parts of 
the civil law, not inconsistent with the Constitu- 
tion shall be in force in this State.” Section 
6, Article XVI; Section 1, page 21 Thompson’s 
Digest. 


“That all the laws or parts of laws now in 
force or which may be hereafter passed by the 
governor and legislative council of the Territory 
of Florida, not repugnant to the provisions of this 
constitution, shall continue in force until, by 
operation of their provisions or limitations, the 
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same shall cease to be in force, or until the gen- 
eral assembly of this State shall alter or repeal 
the same.” Section 1, Article XVII. See also 
Section 18 of Act to facilitate the organization 
of the State. Territorial Laws of 1845, page 9. 
16; Section 5865, Comp. Gen. Laws 1927; p. 22 
Thompson’s Digest. 

Section 6, Article XVI of the constitution of 1838-9 
appears as Section 5, Article XV of the constitution 
of 1861, and as Section 6, Article XVI of the consti- 
tution of 1865. 

The constitutions of 1838-9, 1861 and 1865 contain 
no provision specifically regulating the rights of mar- 
ried women. 

Section 26, Article IV of the constitution of 1868, 
contains the following: 

“All property, both real and personal, of the 
wife, owned by her before marriage, or acquired 
afterward by gift, devise, descent or purchase, 
shall be her separate property, and not liable for 
the debts of her husband.” Page 4962, Compiled 
General Laws 1927; page 27, McClellan’s Digest; 
Dollner v. Snow, 16 Fla. 86. 

The statute under which a married woman may 
become a free dealer is not pertinent in this case. See 
Sections 5024, 5028, Compiled General Laws 1927, 
Sections 3218-3222, Revised General Statutes 1920, 
Sections 1955-1959, General Statutes 1906, Sections 
1505-1509, Revised Statutes, 1892, pages 756-757, Mc- 
Clellan’s Digest. See Lerch v. Barnes, 61 Fla. 672, 54 
So. 763; Conn. Bldg. Co. v. Parslow, 93 Fla. 148, 112 
So. 378. Smith v. Smith, 18 Fla. 789; Crawford v. 
Feder, 34 Fla. 397, 16 So. 287; Walling v. The Chris- 
tian Craft Groc. Co., 41 Fla. 479, 27 So. 46; Drake v. 
Marsh, 66 Fla. 598, 64 So. 268; Martinez v. Ward, 19 
Fla. 175. As to married women’s contracts to convey 
their separate property that may be specifically en- 
forced, see Section 5872, Compiled General Laws 1927; 
Fuentes v. State, 64 Fla. 485, 60 So. 225. 

Another statute, Section 5870, Compiled General 
Laws 1927, first enacted as Section 2074 of the Re- 
vised Statutes 1892, provides, “a married woman shall 
have the- right to bring suits or actions for or con- 
cerning her real estate, without joining her husband 
or next friend. Section 2592, General Statutes 1906, 
Section 3951, Revised General Statutes 1920; Porter 
v. Taylor, 64 Fla. 100, 59 So. 400. See as to the prior 
rule, Smith v. Smith, 18 Fla. 789. 

Sections 1 and 2, Article XI of the constitution of 
1885 (with punctuation as in the original) are as 
follows: 


“Section 1: All property, real and personal, 
of a wife owned by her before marriage, or lawful- 
ly acquired afterward by gift, devise, bequest, de- 
scent, or purchase, shall be her separate property, 
and the same shall not be liable for the debts of 
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her husband without her consent given by some 
instrument in writing executed according to the 
law respecting conveyances by married women”. 

Section 2. A married woman’s separate real 
or personal property may be charged in equity 
and sold, or the uses, rents and profits thereof 
sequestrated for the purchase money thereof; or 
for money or thing due upon any agreement made 
by her in writing for the benefit of her separate 
property; or for the price of any property pur- 
chased by her, or for labor and material used 
with her knowledge or assent in the construction 
of buildings, or repairs, or improvements upon 
her property, or for agricultural or other labor 
bestowed thereon, with her knowledge and con- 
sent.” 

Section 2, Article XI provides for five distinct 
classes of cases in which a married woman’s separate 
property may be charged for debts incurred by her. 
The remedy afforded by the section will ordinarily 
operate upon each case as coming within one and only 
one of the enumerated classes of cases. If a case more 
properly comes within one of the specified classes of 
cases, the remedy appropriate to that class only should 


be invoked. See Citizens Bank & Trust Co. v. Smith, 
filed this day. 


At common law a married woman had in general 
no power to make contracts that would be legally bind- 
ing upon her personally, and consequently at common 
law a promissory note made by a married woman 
alone is void; and a mortgage executed by a married 
woman and her husband upon her separate property 
to secure the payment eo nomine of a note signed by 
the married woman alone is a nullity. See Hidges v. 
Price, 18 Fla. 342. See also Lewis v. Yale, 4 Fla. 418; 
Dollner, Potter & Co. v. Snow, 16 Fla. 86; Eq. B. & L. 
v. King, 48 Fla. 252, 37 So. 181. This is in general 
now the law in Florida, Va. Ca. Chem. Co. v. Fisher, 
58 Fla. 377, 50 So. 504, except as to married women 
who are duly authorized to become free dealers under 
the statute. Sections 5024-8, Compiled General Laws 
1927; Graham v. Tucker, 56 Fla. 307, 47 So. 563; 
Lerch v. Barnes, 61 Fla. 672, 54 So. 763, or except as 
married women’s rights and liabilities are affected by 
Section 2, Article XI, constitution of 1885; Micou v. 
McDonald, 55 Fla. 776, 46 So. 291. A promissory note 
duly signed by a married woman and her husband 
may be good as to the husband though not as to the 
wife. A mortgage duly executed as required by Sec- 
tion 1, Article XI of the constitution, Sections 5674-6, 
Compiled General Laws 1927, by the husband and wife 
upon her separate property to secure the payment of 
a debt due by her or by her husband may be good. 
Mattair v. Card 18 Fla. 761; Cobb v. Baer, 57 Fla. 
370, 49 So. 29; Oklawaha River Farms v. Young; 73. 
Fla., 159, 74 So. 644; Walker v. Hoege 78 Fla. 667, 
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83 So. 605; Gaulden v. Warnock; 79 Fla. 669; 84 So. 
603; See also Bailey v. Smith, 98 Fla. 303, 103 So. 833. 

A wife’s separate estate is an equitable estate in 
property the legal title to which is in some other per- 
son for her benefit. In equity such separate estate 
may be subjected to the payment of debts of the wife, 
if not restrained by the legal effect of the instrument 
creating the estate. Dollner v. Snow, 16 Fla. 86; 30 
C. J. 795, 870; 13 R. C. L. page 1134 et seq. A wife’s 
separate property in Florida is that which she holds 
in her own right by virtue of the Act of March 6, 1845; 
by Section 26, Article IV, constitution of 1868; and 
by Section 1, Article XI constitution 1885. See 3 
Pom. Eq. Juris. (4th Ed.) Sec. 1099 et seq. 

As at common law married women could not in 
general make contracts that would be binding on them 
personally they could not be sued at law for breach of 
contract, and this was the general rule recognized and 
applied by courts of equity both in England in 1776 
and in Florida after the cession in 1821. But in prop- 
er cases courts of equity would subject the separate 
equitable estates of married women to debts made by 
or for them which they, upon equitable principles, 
should pay from their equitable estates. See Norton 
v. Turvill, 2 Peere Williams 144; 30 C. J. 870 and cases 
cited. Vols. 1 & 3 Pom. Eq. Juris, Sec. 52 et seq. Sec. 
1098 et seq. This procedure in equity remedied in 
part the harshness and injustice of the common law. 
It enabled married women to have at least some trans- 
actions for their own benefit, by securing their cred- 
itors to the extent of making the separate equitable 
estate of married women liable for debts incurred for 
their benefit in such transactions. 

Under the civil law of Spain which was in force 
in the Spanish provinces of East and West Florida 
when they were ceded by Spain to the United States 
in 1821, married women could own property and dis- 
pose of it. See 1 White’s New Recompilacion, pages 
61, 185. The statutes of December 23, 1824, and Feb- 
ruary 4, 1835, above quoted conferred upon married 
women the right to hold and dispose of their property 
as under the civil law of Spain; and while such stat- 
utes did not enable married women to make binding 
contracts, the statutes did enable married women to 
convey their separate property by proper procedure; 
and courts of equity could subject the equitable sepa- 
rate estates of married women to the payment of their 
debts incurred for their benefit or for the benefit of 
their own property. 


This was the state of the law in Florida when by 
the Act of March 6, 1845, married women were spe- 
cifically accorded the power to hold in their own right 
and by proper procedure to dispose of their separate 
property. This statute, if not also the Acts of 1823 
and 1833, gave to married women the legal title to 
their “separate property”, sometimes called “statu- 


tory separate property”, because it was definitely se- 
cured to married women by the Act of March 6, 1845. 
See also Section 26, Article IV constitution of 1868; 
Section 1, Article XI constitution of 1885. These 
statutes did not authorize married women to make 
contracts in general, but they were authorized to sell, 
convey or to mortgage their separate property, pro- 
vided their husbands join in the sale, conveyance or 
mortgage in the manner required by the _ statutes. 
Sections 5674, 5676, Compiled General Laws 1927. 

Prior to the adoption of the constitution of 1885, 
the separate property, Blumer v. Polak, 18 Fla. 707, 
of a married woman, as distinguished from her equita- 
ble separate estate, Smith v. Poythress, 2 Fla. 92, 
Merritt v. Jenkins, 17 Fla. 593, was subjected in equi- 
ty to the payment of certain debts of hers, under gen- 
eral principles of equity jurisprudence. Schnabel v. 
Betts, 23 Fla. 178, 1 So. 692; O’Neil v. Percival, 25 
Fla. 118, 5 So. 809; Dollner v. Snow, 16 Fla. 86; 13 
R. C. L. page 1147; Fairchild v. Knight, 18 Fla. 770. 
The remedy in equity was afforded because there was 
no remedy at law against married women who had no 
power at common law to make binding contracts, and 
the statutes of the State have not changed the com- 
mon law respecting the powers in general of married 
women to make binding contracts. Harwood v. Root, 
20 Fla. 940, 960; Va. Ca. Chem. Co. v. Fisher, 58 Fla. 
377, 50 So. 504; Bailey v. Smith, 89 Fla. 303, 103 So. 
833 ; 107 So. 350; McGill v. Art Stone Con. Co. 57 Fla. 
498, So. Livingston v. Powers, 85 Fla. 254. 
95 So. 622. 

This remedy in equity was not available where 
mortgage liens upon a married woman’s_ separate 
property were given in accordance with the statutes, 
since such liens were enforceable by foreclosure pro- 
ceedings. See Frosem v. Capo, 88 Fla. 236, 102 So. 
158. Before the constitution of 1885 was adopted the 
statutes had changed the common law, so that the 
property of married women would remain their sepa- 
rate property; though the common law disability of 
married women to contract generally was not changed. 
By statute married women could mortgage their sepa- 
rate property; and such mortgages being under the 
statutes mere liens upon the property, such liens were 
under the statutes enforced by foreclosure in equity. 
Sections 5725, 5747, Compiled General Laws 1927. 
But the statutes made no provision for subjecting in 
equity the separate property of married women for 
claims other than mortgage liens against her separate 


property. Courts of equity gave a remedy but ‘the 


statutes did not. \ 


When the State constitutional convention was held 
in 1885 there were statutes authorizing a married 
woman to execute a mortgage lien upon her separate 
property for money due by her, which liens could be 
enforced in equity by foreclosure proceedings; but 
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there was no statute or organic provision authorizing 
the separate property of a married woman to be sub- 
jected to the payment of her debts, when no mortgage 
lien had been given therefor, though courts of equity, 
in the absence of a statute and by applying equitable 
principles, were then subjecting the separate property 
of married women to the payment of debts incurred 
by them for the benefit of their separate property, 
but for which debts no mortgage lien was given as 
authorized by statute. 

In order to authoritatively prescribe a definite 
remedy against the separate property of married 
women (not free dealers) who have incurred debts 
for the benefit of their separate property but who un- 
der the law could not be sued for breach of contract, 
and who under the statute of 1845 and under the con- 
stitution of 1868 and 1885, may have separate proper- 
ty but no power to make binding contracts for the 
purchase of or for the benefit of such separate proper- 
ty, and who have not executed mortgage liens upon 
such property as authorized by statute, which liens 
could be enforced against the mortgaged property, the 
constitution of 1885 in Section 2, Article XI, specific- 
ally authorized a remedy against the separate proper- 
ty of married women, which remedy had not been 
given by the common law or by statute, and extended 
the remedy to some classes of cases to which perhaps 
the remedy had not been applied by the courts of 
equity, such remedy being obviously intended to be 
applied only to the classes of claims against married 
women that are designated in the constitution and for 
the payment of which claims no mortgage lien —_ 
been executed as authorized by statute. 

Section 2, Article XI of the constitution of 1885 
affords a remedy in classes of cases formerly reme- 
diable in equity though not by virtue of any statute, 
and the section also apparently gives a remedy in 
classes of cases not theretofore covered by equitable 
remedies applied in this State. 

The organic provision recognizes the existence in 
this State of separate property of a married woman 
under the then existing statutes and specifically pro- 
vides for subjecting in equity the separate property 
of a married woman for amounts due by her in 
classes of cases that are definitely enumerated in the 
organic section. 


The right given by the constitution of 1885 to 
subject in equity the separate property of a married 
woman in the classes of cases enumerated and under 
the conditions stated in the constitution, does not 
supersede or change the rights or liabilities of parties 
to mortgages executed by married women upon their 
separate property under the statute of 1835, Sections 
5674, 5676, Compiled General Laws 1927, Sections 
3801, 3803, Revised General Statutes 1920. 

When under the statute a married woman duly 


mortgages designated real estate that is her sep- 
arate property as security for the purchase price 
thereof, the mortgagee or his assignee then has the se- 
curity he had chosen or accepted for the payment of 
the amount due, and Section 2, Article XI of the 
constitution does not contemplate that in addition to 
such mortgage security or as a_ substitute therefor, 
the mortgage holder may under the organic provision 
subject in equity the property purchased or any 
other separate property of the married woman for the 
debt that is secured by the mortgage. This result 
clearly and inevitably follows from a consideration of 
Section 2, Article XI of the constitution of 1885 in 
connection with the statutes above quoted that had 
been in operation long prior to the adoption of the con- 
stitution of 1885. 

Section 2 of Article XI of the constitution of 1885 
was not intended to supersede or to supplement the 
remedy by foreclosure where a married woman had in 
accordance with the statute given a mortgage lien upon 
her separate property to secure the price of property 
purchased by her. The organic remedy was intended 
to be applied where the statutes afforded no remedy 
against a married woman not having the power to 
make a binding contract for amounts due by her in re- 
lation to her separate property. The statutes do auth- 
orize a married woman to give a mortgage upon her 
separate property for the price of property purchased 
by her and also provide a remedy against her by judi- 
cial enforcement of the mortgage lien; therefore the 
remedy afforded by the constitution is not applicable 
in such a case. 

Reversed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and BROWN, J., concur in the 
opinion and judgment. 

ELLIS, J., concurs in the conclusion. 


Footnote 1: Pursuant to authority conferred by 
President James Monroe, under an Act of Congress of 
March 3, 1821, Major General Andrew Jackson, who 
had been appointed Governor of East and West Flor- 
ida, upon the cession from Spain, designated Col. Rob- 
ert Butler to receive East Florida from Spain, which 
was done by appropriate ceremonies and proclamation 
on July 10, 1821, at St. Augustine, Florida. On July 
17, 1821, Governor Andrew Jackson, with due formal- 
ity received West Florida from Spain, at Pensacola, 
Florida, and upon an exchange of flags, made due 
proclamation “that the government heretofore exercis- 
ed over the said Provinces (East and West Florida) 
under the authority of Spain, has ceased, and that 
that of the United States of America is established 
over the same.” Compiled General Laws of Florida, 
1927, page 4734 of multiple edition, page of the 
single volume edition. 

Footnote 2: Pursuant to an Act of the Territorial 
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Legislative Council approved February 2, 1838, an elec- 
tion was held on the second Monday in October, 1838, 
for members of a convention to be held on the first 
Monday in December, 1838, at the city of St. Joseph, 
to devise and adopt measures for the formation and 
establishment of an independent State Government, 
and to form and adopt a bill of rights and constitution 
for the same, and all needful measures preparatory to 
the admission of Florida into the national confederacy, 
page 15, Acts 1838. Fifty-six delegates were elected 
by counties, viz.: Middle District, Leon 8, Gadsden 4, 
Jefferson 4, Madison 2, Hamilton 2; Eastern District: 
St. Johns 4, Duval 3, Columbia 3, Alachua 3, Nassau 2, 
Musquito 1, Hillsborough 1; Southern District: Mon- 
roe 2, Dade 1; Western District: Jackson 4, Escambia 
4, Walton 2, Washington 2, Franklin 2, Calhoun 2. 
The convention met on Monday, December 3, 1838, “at 
the City of St. Joseph’. Robert Raymond Reid of St. 
John’s County was chosen President of the Convention 
by one majority over Wm. P. Duval of Calhoun County. 
Duval had been Governor of the Territory of F'lorida 
1822-1834, and Reid was afterwards Governor 1840-41. 
On January 11, 1839, a constitution was promulgated 
by the convention which was ratified at an election 
held on the first Monday in May, 1839, and under 
which the State was admitted into the Union by Act of 
Congress approved March 3, 1845. The State govern- 
ment was organized June 23, 1845. 

By an Act of the Territorial Legislative Council 
approved February 10, 1836, page 25, Acts 1836, “The 
City of St. Joseph” was incorporated covering Sec- 
tions 12 and 13 T. 8 R. 11 S & W, being on the east 
or main land side of St. Joseph’s Bay on the Gulf Coast 
of Florida, then in Calhoun County, now in Gulf Coun- 
ty, Florida. “The City of St. Joseph” attained promin- 
ence as an important Gulf Port, but owing to yellow 
fever epidemics and other disasters, the city has dis- 
appeared. Port St. Joe is north of the former site of 
“The City of St. Joseph’. 


Footnote 3: “An Act to facilitate the organization 
of the State of Florida” passed by the Territorial Leg- 
islative Council, and approved by Governor Branch, 
March 11, 1845, states that ‘Whereas it is believed 
that the State of Florida has been admitted into the 
National Confederacy by law, at the session of Con- 
gress just terminated, under the constitution framed 
at St. Joseph and ratified by the people of Florida in 
1839”, and provided for an election to choose a Gov- 
ernor, Representatives in Congress and members of 
the General Assembly. Page 9, Territorial Laws of 
1845. The election was held on Monday, May 26, 1845. 
William D. Mosley was elected Governor and a “Gen- 
eral Assembly” consisting of seventeen Senators and 
forty-one members of the House were chosen. The Leg- 
islature convened and the State government was or- 
ganized June 23, 1845, that being the fourth Monday 
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after the election as required by the constitution of 
1838-9, under which Florida was by an Act of Con- 
gress approved March 8, 1845, admitted into the Union 
as a State. See Vol. 5, page 4747, Comp. Gen. Laws 
1927, page single volume edition. 

The Act of March 6, 1845, herein quoted was 
passed by the Territorial Legislative Council and ap- 
proved by Governor John Branch the last Governor of 
the Territory of Florida. The first Act of “The General 
Assembly of the State of Florida” under the constitu- 
tion of 1838-9 was enacted after the organization of 
“The General Assembly” June 23, 1845. The constitu- 
tion of 1838-9 was put into operation June 23, 1845. 

The Act of Congress admitting Florida as a State 
had been approved March 8, 1845, but it was not 
known in Tallahassee since there was no telegraph 
communication with Washington, D. C., and the mail 
by stage had doubtless not arrived when the Act was 
passed. 


LULA F. FAIN, CHARLES M. FAIN, 
WILL L. FAIN, GEORGE G. FAIN, 
HENRY E. WILLIAMS, adults, and 
ELIZA RUTH FAIN and CLARENCE S. 
FAIN, minors, 


Appellants, 
HILLSBOROUGH COUNTY. 
WALTER 8. ADAMS, 
Appellee. 


ELLIS, J. 

This is a suit to quiet the title to certain lands in 
Hillsborough County. The suit was begun by Walter 
S. Adams against the appellants, all of whom except 
Lula F. Fain and Henry E. Williams are the children 
and heirs at law of Will M. Fain who died in De- 
cember, 1916. Lula Fain is his widow and Henry E. 
Williams acquired the interest of Daniel Fain as heir 
to Will M. Fain. Eliza Ruth and Clarence S. Fain are 
minors. A guardian ad litem was appointed for them. 

The facts alleged as constituting the basis for re- 
lief and which are admitted by the demurrer interpos- 
ed to the bill are in substance as follows: In March, 
1910, Will M. Fain held the legal title to the described 
lands which he acquired from R. S. and T. C. Hall; 
that Eugene Holtsinger was interested and paid 
$5,000 of the consideration of $14,937.50, Fain execut- 
ing his notes for the balance and taking the title in 
his own name. The deed was duly recorded. 


In December, 1915, Fain, at the request of Holt- 
singer, agreed in writing with Max Simons to sell the 
property to the latter, the agreement to expire in 
April, 1916. The option was not exercised by Simons 
and on the 17th of April, 1916, Walter S. Adams, the 
appellee in this case obtained an option to purchase 
the property from Holtsinger. In June, 1916, Holt- 
singer and Adams entered into another agreement in 
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which Holtsinger represented the title to the land was 
held by D. W. Meek in trust for him and in which 
Adams agreed to exercise his option to purchase the 
land and to assume.certain mortgages upon it, the 
deed to be made by Meek. Holtsinger procured the 
deed from Meek, dated July 1, 1916, and the same was 
recorded July 25, 1916. 

A deed was executed by Will M. Fain and wife, 
dated April 25, 1916, conveying the lands to Meek. 
Adams in May, 1924, conveyed the land to Ella C. 
Chamberlain by warranty deed. That deed was duly 
recorded in June, 1924. 

In November, 1924, the appellants in this cause ex- 
hibited their bill of complaint against Ella C. Cham- 
berlain in which it was alleged that they owned the 
fee simple title to the land as the heirs of Will M. 
Fain, deceased, who died in December, 1916, and who 
owned the fee simple title to the land on that date; 
that the lands were wild and unoccupied and in the 
possession of no one save the complainant as con- 
structive possessors by virtue of their ownership. 
Ella C. Chamberlain was the sole defendant. The pur- 
pose of the suit was to quiet the complainants’ title to 
the land and that the defendant disclose the nature 
and character of her claim to the property. 

She answered in February, 1925, that she acquired 
the land by a deed of conveyance with full covenants 
of warranty from Walter S. Adams and wife in May, 
1924; that she continued to be the owner of the land 
until December 30, 1924, when she reconveyed the 
property to Adams by special warranty deed, which 
was duly recorded, and that in consequence she was 
no longer owner of the property. 

The complainants in that suit joined issue upon 
the answer and proceeded to take testimony. 

A final decree was entered on June 8, 1925, in 
which it was decreed that the complainants had es- 
tablished the allegations of their bill and were entitled 
to the relief prayed; that they were the owners of the 
fee simple title to the land; that the deed from Adams 
to Ella C. Chamberlain conveyed no title; that the 
deed from Fain and wife to Meeks in April, 1916, was 
never in fact delivered by Fain, and no title or inter- 
est in the land was conveyed to Meek thereby. 

The bill in this case by Adams, who is appellee 
here, had for its object the removal of the cloud upon 
complainant’s title; that he be decreed to be the owner 
in fee simple of the land free and discharged of any 
claim of title on the part of the defendants as heirs of 
Will M. Fain and that they be restrained from inter- 
fering with complainant’s possession and enjoyment 
of the premises. 


The defendants demurred to the bill upon the gen- 
eral ground of a lack of equity; that the decree ren- 
dered on June 8, 1925, in the cause where the defend- 
ants were complainants and Ella C. Chamberlain was 


defendant is binding upon the complainant and the 
decree constitutes res adjudicata against the complain- 
ant; that it appears that the complainant acquired 
title to the property pendente lite from Ella C. Cham- 
berlain and is charged with the result of that suit and 
that he had his remedy by appeal. 

The demurrers were overruled from which order 
the defendants appealed. 

As to the contention made by the defendants be- 
low in their demurrer that Adams, the complainant in 
this cause, acquired the title to the property from 
Ella C. Chamberlain pendente lite in the cause against 
her, the bill contains the following allegation: 

“Your orator further avers that, as hereinbe- 
fore set forth in Paragraph III, after the suit in- 
stituted by the defendants as aforesaid was be- 
gun the defendant, Ella C. Chamberlain, required 
your orator to transfer back to her the considera- 
tion received by him for the conveyance in said 
described property, and reconveyed to him by 
deed the same property which he had theretofore 
conveyed to her by waranty deed, and which was 
the subject matter of said suit, which said deed 
is recorded in Deed Book 465 at page 477 of the 
public records aforesaid; that by such reconvey- 
ances your orator re-acquired the title to said 
property he had originally possessed at the time 
of his conveying of the same to said Ella C. 
Chamberlain by the warranty deed hereinbefore 
referred to, but, as such reconveyance was made 
pending the suit brought by the defendants here- 
in as aforesaid, the title thus re-acquired would 
have been subject to the result of said suit, had it 
not been for the obligations imposed by the cove- 
nants of warranty contained in his original con- 
veyance to said Ella C. Chamberlain, and the 
right acquired thereby not to have the fitle so 
claimed by him divested, without being made a 
party to a suit brought for that purpose, so as to 
be given an opportunity to sustain and make good 
the covenants of warranty so entered into by 
him.” 


The appellee says that the reconveyance to him by 
Ella C. Chamberlain under the circumstances did not 
operate as if he were a stranger to the title purchasing 
the property for the first time during the pendency 
of the suit, but on the other hand the title merely re- 
verted to that held by him at the time of his convey- 
ance to Mrs. Chamberlain and the defendants who 
were complainants in that suit being so advised by 
Mrs. Chamberlain’s answer should not have proceeded 
with the cause without making the appellee a defend- 
ant; that after such answer he became a_ necessary 
party in order to bind him by the decree; that the lis 
pendens which had been filed in the cause was not 
binding on him under the circumstances. 
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Adams was bound by his covenant of warranty to 
protect the title in Mrs. Chamberlain, but that was a 
matter between him and his grantee under the cove- 
nant. His interest had no relation to the title. When 
she was sued and that title assailed she required her 
grantor to return the consideration he had received 
for the conveyance and reconveyed the property to 
him. This fact she averred in her answer and dis- 
claimed any interest in the litigation or the property 
involved further than to prevent the entry of a de- 
cree against her for costs. 

Was it the complainant’s duty to amend the bill 
by making Adams a party defendant or was it his 
duty being notified of the suit against his grantee to 
intervene and become a party defendant for the pur- 
pose of defending his title? 


The proposition that a court cannot properly ad- | 


judicate matters involved in a suit when it appears 
that necessary and indispensable parties to the pro- 
ceedings are not before the court is well settled. See 
Worley v. Dade County Security Company, 52 Fla. 
666, 42 South. Rep. 527; The Sarasota Ice, Fish & 
Power Co. et al. v. Lyle & Co., 53 Fla. 1069, 43 South. 
Rep. 602; Hull v. Burr, 62 Fla. 499, 56 South. Rep. 


673. 


When this suit was begun against Mrs. Chamber- 
lain the appellee Adams was a necessary party. See 
Gibson v. Tuttle, 53 Fla. 979, 43 South. Rep. 310. 

Under such circumstances did he take the title 
subject to the notice of the lis pendens and thereby 
become bound by the proceedings as if he were a 
party? 

We answer that question in the negative. Adams 
had parted with his interest in the land when the suit 
was instituted against his grantee. He had no fur- 
ther interest in the title except in so far as he was 
bound by his warranty to indemnify his grantee 
against damages which she might sustain if she was 
ousted by a superior one. The reconveyance to him by 
her did not abate the suit against her. He might have 
brought himself before the court by a supplemental 
bill in the nature of a cross bill, See Lunt v. Stephens, 
75 Ill. 507; Steele v. Taylor, 1 Minn. 274; Haynes v. 
Rizer, 14 Lea 246; Powell v. Nolan, 27 Wash. 318, 
67 Pac. Rep. 712, as a mere voluntary purchaser from 
Mrs. Chamberlain pendente lite and as such not a 
necessary party. See Smith v. Inge, 80 Ala. 283; 
Sprague v. Stevens, 37 R. I. 1, 91 Atl. Rep. 43. 


But his purchase was not altogether voluntary. 
He was bound by his warranty to protect her title and 
therefore materially interested and should have been 
made a party in the first instance. See Gibson v. 
Tuttle, supra, as cited in West Coast Lumber Co. v. 
Griffin 54 Fla. 621, 45 South. Rep. 514. 


As he was a necessary party to the suit against 


Mrs. Chamberlain he was not bound by the decree and 
had the right to have his title adjudicated. 

The order overruling the demurrer is affirmed. 

TERRELL, C. J., and WHITFIELD, STRUM and 
BUFORD, JJ., concur. 

BROWN, J., dissents. 

Opinion filed April 10, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, L. L. Parks, Judge. 

Henry E. Williams and Whitaker, Himes & Whit- 
aker, for Appellants. 

Macfarlane, Pettingill, Macfarlane & Fowler, for 
Appellee. 


THE M. J. HOFFMAN CONSTRUCTION 
COMPANY, a corporation, 
Appellant, 
Vv. DADE COUNTY. 

MRS. MARY WARD, JOHN A. WARD, 
her husband, and THE DADE COUNTY 
SECURITY COMPANY, a corporation, 

Appellees. 
ELLIS, J. 

M. J. Hoffman Construction Company, a foreign 
corporation doing business in Florida, exhibited its 
bill in chancery to subject a married woman’s separate 
statutory property, consisting of a lot in Beacon 
Manor in Dade County and the improvements thereon, 
to the payment of a claim for labor and materials 
furnished in the construction of the building. 


The defendants named are Mrs. Mary Ward, the 
owner of the lot, her husband John Ward and Dade 
County Security Company. The latter holds a mort- 
gage upon the property executed by Mrs. Ward and 
husband to secure a loan of about $35,000.00 obtained 
with the construction company’s knowledge and to 
enable Mrs. Ward to pay for the construction of the 
building for the erection of which she entered into a 
contract with the complainant and which sum of 
$35,000.00 the construction company received as the 
labor upon the building progressed. The security 


company answered and so did Mrs. Ward and her 
husband. 


Testimony was taken before a special master who 
submitted his report with the testimony taken before 
him. Exceptions by the complainant to the report 
were overruled and the master’s report was approved. 
The chancellor decreed that the complainant had an 
equitable lien against the land described in the bill in 
the sum of $18,908.14 together with interest from 
May 25, 1927, and that the lien is subordinate to the 
lien of the mortgage held by the Dade County Se- 
curity Company. The defendants were ordered to pay 
the amount found to be due within three days and in 
default thereof that the property be sold subject to 


/ 
| 
bx 
q 
a 
4 
| 
— 
~ 
oF 
q 
| 
: 4 
| 
i 
} 
q 
— 
i 
— 
H 
q 
q 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 37 


the lien of the mortgage in the sum of $35,000.00 with 
accrued interest. 

From that decree the Hoffman Construction Com- 
pany appealed. 

A married woman’s estate may be charged in 
equity for a demand arising from the furnishing by 
one of labor and materials on her separate property 
under her contract. See Nutt v. Codington, 34 Fla. 
77, 15 South. Rep. 667; Sec. 2 Art. XI Const.; Micou 
et al. v. McDonald, 55 Fla. 776, 46 South. Rep. 291; 
O’Neil v. Percival, 20 Fla. 937, 51 Am. Rep. 634; 
Smith v. Gauby, 43 Fla. 142, 30 South. Rep. 683; Mc- 
Farlane v. Southern Lumber & Supply Co., 47 Fla. 
271, 36 South. Rep. 1029. 

The bill presents a claim for the price of labor and 
materials bestowed and used upon Mrs. Ward’s prop- 
erty by the complainant with her knowledge and con- 
sent. The contract between Mrs. Ward and the con- 
struction company was dated September 2, 1925, the 
construction company agreeing to assist Mrs. Ward in 
securing a first mortgage loan or bond issued on said 
building for as much money as possible. The mort- 
gage was executed on the 5th day of October, 1925. 
The evidence amply justified the chancellor in finding 
that the loan to Mrs. Ward, which was secured by her 
mortgage to the security company, was obtained for 
the purpose of enabling her to pay for the labor and 
materials as the same were furnished by the construc- 
tion company ; that the company had knowledge of the 
loan, aided Mrs. Ward in procuring it, received the 
money obtained by such loan and knew that the mort- 
gage was to be a first lien upon the property. 

The pleadings and the evidence in the case render 
the propriety of a decree for the complainant in the 
sum of $18,908.14 as a balance due upon the contract 
for the collection of which the complainant might en- 
force an equitable lien against Mrs. Ward’s estate 
very doubtful even though it is made subject to the 
mortgage of the security company. 


No definite amount was agreed upon as to the cost 
of the building but the contractor agreed to erect it 
as economically and as rapidly as conditions would 
permit. There was much testimony from which it 
might have been inferred that the contractor did not 
carry on the work as economically and as rapidly as 
conditions permitted within the reasonable interpre- 
tation of that clause but on the other hand that he 
proceeded as if he had unlimited authority to alter the 
plans, ignore the specifications, run up the costs of 
construction and delay the finishing of the building 
as it suited his convenience. The contractor’s con- 


struction of the phrase “erect the building as econom- 
ically and as rapidly as conditions would permit” 
seems to have been foreign to the purpose and intent 
of the parties when the contract was made and the 
loan procured to pay for the construction. 


A careful examination of the record discloses no 
error in the decree in so far as it establishes the 
superiority of the mortgage loan. 

The decree should not be reversed on questions of 
fact unless clearly shown to be erroneous. See Cobb 
v. Cobb, 82 Fla. 287, 89 South. Rep. 869; Lasseter v. 
Long, 85 Fla. 439, 96 South. Rep. 841; Palm Beach 
Bank & Trust Co. v. Lainhart, 84 Fla. 662, 95 South. 
Rep. 122; Whidden v. Rogers, 78 Fla. 93, 82 South. 
Rep. 611. 

The decree is affirmed. 

TERRELL, C. J., and BROWN, J., concur. 

WHITFIELD, P. J., and BUFORD, J., concur in 
the opinion and judgment. 

Opinion filed April 13, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, H. F. Atkinson, Judge. 

Harry T. Dolan for Appellant. 

Twyman & McCarthy and Walsh, Beckham, Farley 
& Ellis, for Appellees. 


CHARLES F. BARRETT, JR., 
Appellant, 
V. DADE COUNTY. 
EMMA A. HOWARD and her husband, 
EK. C. HOWARD, 
Appellees. 
WHITFIELD, P.J. 

By an amended bill of complaint Charles F. Bar- 
rett, Jr., alleges in substance that the defendant 
Emma A. Howard, a married woman, on March 23, 
1926, being indebted to complainant in the sum of 
$16,658.33 for the purchase price of described real 
estate, which said Emma A. Howard purchased for 
herself as her sole and separate statutory property; 
that being so indebted for such purchase price, she 
executed and delivered to complainant for the purpose 
of evidencing said indebtedness, her three certain 
promissory notes each for $5,552.77, payable respec- 
tively on or before one, two and three years after 
March 23, 1926, with interest at 8% per annum pay- 
able semi-annually; that sald Emma A. Howard also 
executed and delivered to complainant “‘a certain col- 
lateral agreement” “in which the aforesaid promis- 
sory notes were expressly referred to and indentified, 
and it was provided and stipulated that should the de- 
fendant, Emma A. Howard, fail to pay any of the 
sums of money referred to in said agreement, or if 
each and every of the stipulations, agreements, con- 
ditions and covenants of said promissory notes and 
this deed, or either, should not be fully performed by 
the said defendant, Emma A. Howard, and such de- 
fault should continue for thirty days, then and in that 
event the aggregate sum mentioned in said promis- 
sory notes should become due and payable forthwith - 
or thereafter at the option of the mortgage;”’ that 
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Emma A. Howard failed to make payments as agreed 
and “complainant did elect to exercise his option to de- 
clare the entire aggregate amount of the indebtedness 
as due and payable;” that the described property was 
purchased by the said Emma A. Howard solely, and 
the said property was conveyed to the said Emma A. 
Howard, and became her separate statutory property ; 
that the said property was sold to said defendant, 
Emma A. Howard in good faith on her credit and her 
representations, that she, at the time said property 
was purchased by her and conveyed to her, was the 
owner of a large and valuable separate statutory es- 
tate, consisting of both real and personal property; 
that the obligation of the said Emma A. Howard to 
pay the purchase price of said property so purchased 
by and conveyed to the said Emma A. Howard, was 
assumed by her solely upon her credit; that it was the 
purpose and intent of the said Emma A. Howard to 
assume solely the obligation to pay the purchase price 
of said property; that prior to and at the time of the 
purchase by the said Emma A. Howard of the above 
described property, the said Emma A. Howard operat- 
ed and traded extensively in real estate in Miami, 
Dade County, Florida, and the surrounding territory, 
and was seized and possessed in her own name and 
right as her separate statutory property of real estate 
and personal property in Dade County, Florida, and 
the surrounding territory; that these facts were 
known at the time the above described property was 
sold to the said Emma A. Howard, and that the sale of 
said property to the said Emma A. Howard was made 
in reliance upon the fact that she was the owner of 
said separate statutory property out of which the 
aforesaid indebtedness could be collected and upon 
which it could be charged”; that “‘at the time of the 
execution and delivery by the said Emma A. Howard 
of the aforesaid promissory notes evidencing the in- 
debtedness of the said Emma A. Howard to your com- 
plainant for the purchase price of the above described 
property, which was conveyed to the said Emma A. 
Howard, and became a part and parcel of her sepa- 
rate statutory estate, and at the time of the execu- 
tion and delivery by the said Emma A. Howard 
of the aforesaid collateral agreement, the said de- 
fendant, E. C. Howard, the husband of the said 
Emma A. Howard, consented to the execution and de- 
livery by his said wife, Emma A. Howard, of the said 
promissory notes and collateral agreement aforesaid; 
that the said E. C. Howard, as husband of Emma A. 
Howard, manifested and signified his consent to her 
execution and delivery of the aforesaid promissory 
notes and collateral agreement, by joining with his 
wife, Emma A. Howard in the execution thereof; that 


the said E. C. Howard, joined in the execution of said 
promissory notes and collateral agreement merely in 
his capacity as husband of the said Emma A. Howard 


for the purpose of signifying his consent to the execu- 
tion of said promissory notes and collateral agree- 
ment by his said wife and for no other purpose;” 
that Emma A. Howard was on March 23, 1926 and 
now “is seized and possessed in fee simple” de- 
scribed lands “in Dade County, Florida’; “that said 
property was on said date and is now the separate 
statutory property of the said Emma A. Howard”; 
“that there are divers mortgages now outstanding 
against the above described property, (here sought to 
be charged) the exact amounts of which are unknown 
to your complainant, but are known to the defendant, 
Emma A. Howard, but your complainant avers and 
alleges that each of the above described pieces and 
parcels of real estate are worth in excess of the 
amounts of the mortgages outstanding against each 
of the said parcels of real estate;” “that as part of the 
consideration for the purchase of the above described 
property, the said defendant, Emma A. Howard, un- 
der the terms of the said promissory notes and the 
said collateral agreement above referred to, obligated 
herself to pay reasonable attorney’s fees if the said 
indebtedness of the said Emma A. Howard to your 
complainant for the purchase price of the property 
hereinabove described had to be collected upon demand 
of an attorney or suit had to be brought for the col- 
lection thereof; that by reason of the default of the 
said defendant, Emma A. Howard in the payment of 
the indebtedness to your complainant, your complain- 
ant has employed solicitors to collect the said indebted- 
ness and has obligated himself to pay said solicitors a 
reasonable attorney’s fees for their services in that 
behalf; that thereby the obligation of the said Emma 
A. Howard to pay reasonable attorney’s fees has 
accrued.” 

The prayer of the bill of complaint contains the 
following: 


a. That the above described separate statu- 
tory property of the defendant, Emma A. How- 
ard, be charged by the decree of this court with 
the payment of the above described indebtedness. 

b. That an account be taken between com- 
plainant and defendant, Emma A. Howard, to 
determine the amounts due by the defendant, 
Emma A. Howard to your complainant, as the 
purchase price of property purchased by her as 
set forth in this bill of complaint. 

c. That this Court by its decree order the 
defendant, Emma A. Howard, to pay to your 
complainant the amounts found to be due as afore- 
said, upon a short day fixed by the Court; that 
upon default by the defendant, Emma A. Howard, 
to make payment of the above named sum on said 
date, the above described property may be sold 
by order of this Honorable Court for the purpose 
of paying the above described indebtedness, to- 
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gether with the costs and reasonable attorney’s 
fees. 

d. That this Court by its decree charge the 
rents, issues and profits arising from the above 
described separate statutory property of the 
said defendant, Emma A. Howard, for the pay- 
ment of the above described indebtedness, and 
that a Receiver be appointed by this Court to im- 
mediately take charge of the above described 
property, and to collect the rents and profits 
thereof and to hold the sum subject to the order 
of this court.” 

The three notes are expressly made a part of the 


bill of complaint. Each note is signed: “Emma A. 
Howard (Seal) E. C. Howard (Seal.)” Each note 
provides for “reasonable attorney’s fees.” The “col- 


lateral agreement” is attached to the bill of complaint 
as Exhibit D. It is stated in the bill of complaint 
that the “collateral agreement” contains a provision 
that upon failure of Emma A. Howard to make agreed 
payments the entire debt shall become due and pay- 
able “‘at the option of the mortgage.” The “collateral 
agreement” is on its face a “Mortgage Deed” and it 
is in law and in fact a mortgage, executed by Emma 
A. Howard and E. C. Howard, covering the real estate 
alleged in the bill of complaint to have been purchased 
from the complainant by Emma A. Howard “for her- 
self as her sole and separate property.” The said 
Exhibit D contains the following: 

“THIS MORTGAGE DEED, Executed the 23rd 
day of March, A. D. 1926, by Emma A. Howard, 
joined by her husband E. C. Howard, hereinafter 
called the Mortgagors to Chas. F. Barrett, Jr., 
hereinafter called the Mortgagee. 

WITNESSETH, That for divers good and valuable 
considerations, and also in consideration of the ag- 
gregate sum named in the promissory note of even 
date herewith, hereinafter described, the same Mort- 
gagors do grant, bargain, sell, alien, remise, convey 
and confirm unto the said Mortgagee, his heirs and 
assigns in fee simple, all the certain tract of land, 
of which the said Mortgagors are now seized and 
possessed,. and in actual possession, situate in Dade 
County, State of Florida, described as follows: 

Lots Ten (10) and Eleven (11) Block Six (6) 
PASADENA PARK, an Addition to the City of 
Miami, Florida, according to a Plat thereof record- 
ed in Plat Book 6, page 59 Public Records of Dade 
County, Florida. 

This mortgage is a first mortgage upon the 
property herein described, and is a purchase 
money mortgage. 


AND the said Mortgagors, for themselves and 
their heirs, legal representatives and assigns, 
hereby covenant and agree: 

1. To pay all and singular the principal and 


interest and other sums of money payable by 
virtue of said promissory notes and this deed, or 
either, promptly on the days respectively the same 
severally become due. 

3. To pay all and singular the costs, charges 
and expenses, including lawyer’s fees, reasonablv 
incurred or paid at any time by said Mortgagee, 
his heirs, legal representatives or assigns, because 
of the failure on the part of the said mortgagors, 
their heirs, legal representatives or assigns to 
perform, comply with and abide by each and 
every of the stipulations, agreements, conditions 
and covenants of said promissory notes. 

7. If any of said sums of money herein re- 
ferred to be not promptly paid within thirty days 
next after the same severally become due and pay- 
able, or if each and every the stipulations, agree- 
ments, conditions and covenants of said promis- 
sory notes and this deed or either, are not fully 
performed, complied with and abided by, the said 
aggregate sum mentioned in said promissory 
notes shall become due and payable forthwith or 
thereafter at the option of the mortgagee, his 
heirs, legal representatives or assigns.” 

Demurrers to the amended bill of complaint were 
sustained and the complainant appealed. 

This suit was brought upon the theory that even 
though a married woman joined by her husband had 
duly executed a mortgage upon described real estate 
for the purchase price thereof, which property she 
had purchased and which had been conveyed to her 
as and for her separate property, yet the holder of the 
mortgage may, without enforcing the mortgage lien 
by foreclosure proceedings as authorized by the 
statutes of the State, proceed under Section 2, Article 
XI of the constitution to “charge in equity” other 
“separate property” of the married woman for the 
price of the property purchased by her and _ duly 
mortgaged to secure the purchase price thereof. 

Even if in the proceedings in equity that is ex- 
pressly authorized by the constitution, an alleged in- 
debtedness of a married woman may be accelerated for 
payment before its due date, and even if in such pro- 
ceedings attorney fees may be imposed, the bill of 
complaint in this case cannot be maintained. 


The provisions of Section 2, Article XI of the con- 
stitution of 1885, that a married woman’s separate 
real or personal property may be charged in equity 
and sold, or the uses, rents and profits thereof seques- 
trated for stated classes of debts incurred by her, do 
not contemplate the use of the remedy therein pro- 
vided for, even against the property purchased by a 
married woman, “for the purchase money thereof,” 
when such purchase money is secured by a mortgage 
upon the purchased property executed by the married | 
woman and her husband as provided by the statutes in — 
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force when the constitution of 1885 was adopted. See 
Frosen v. Capo, 88 Fla. 236, 102 So. 153. See also Citi- 
zens Bank & Trust Co. v. Smith, Blood v. Hunt; Blood 
v. Huey, this day filed. 

Affirmed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, C.J., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 


WILLIE HOLLTORF, 


Appellant, 
HILLSBOROUGH COUNTY. 
RAY HOWARD WALKER, 
Appellee. 


BUFORD, J. 

This was a suit by the proposed vendee against 
the proposed vendor for the specific performance of 
a written contract to sell real estate. The contract 
relied upon was as follows: 

“TI, William Holltorf, widower, do hereby 
acknowledge the receipt from Howard Walker, of 
the sum of $50.00 as earnest money to apply up- 
on the purchase of the following property situated 
in Hillsborough County, Florida, and described 
as follows: 

The N. W. 1-4 of the N. W. 1-4 of Section 36, 

Township 29 South, Range 19 East, 
which I hereby agree to sell and convey to the 
said Howard Walker upon the following terms, to- 
wit: 

The purchase price is to be $3,300.00, payable 
$750.00 cash toward which said $50.00 is to apply, 
the balance to be secured by a mortgage payable 
in equal instalments one, two and three years 
after date, with interest on deferred payments at 
8 per cent per annum, payable semi-annually, I 
agree to convey said property by good and suffici- 
ent warranty deed, and to furnish an abstract 
showing a good, salable and merchantable title 
within seven days after the date hereof, and the 
said Howard Walker is to have 15 days after the 
date of the furnishing of said abstract in which 
to have said abstract examined by his attorney. If 
said abstract shows good title as aforesaid, and 
the said Howard Walker refuses to accept said 
property upon said terms, the said $50.00 is to 
be forfeited to me, but if said title be found not 
to be salable and merchantable, or if I fail to make 
delivery of said property as agreed, I hereby 
agree to return said $50.00. 

IN WITNESS WHEREOF, I have set my hand 
and seal this 15th day of January, A. D. 1925. 

WM. HOLLTORF (SEAL) 
ALBERT OVERSTREET (WITNESS) 
H. P. BARTON (WITNESS)”. 
An answer was filed-in which was incorporated a 


demurrer. The demurrer was overruled on final hear- 
ing and decree was entered in favor of the com- 
plainant. 

The demurrer should have been sustained. The 
contract itself fixes the liability to be applied in the 
event that either party breaches the contract. See con- 
tract, supra. 

Aside from the fact that the contract itself pro- 
vided for the liability to be applied to either party in 
case of breach of the contract, the contract is unilat- 
eral and under it specific performance could not have 
been enforced against the proposed vendee and, there- 
fore. the contract lacks that mutuality which is es- 
sential in cases to support decrees of specific perform- 
ance. The decree should be reversed and it is so 
ordered. 

Reversed. 

TERRELL, C.J. and WHITFIELD, J., concur: 
BROWN, J., concurs specially. 

ELLIS and STRUM, JJ., dissent. 

Opinion filed April 9, 1929. 

An appeal from the Circuit Court for Hillsborough 
County. 

L. L. Parks, Judge. 

Gibson & Cutts, for Appellant; 

O. P. Hilburn and S. S. Sanford, for Appellee. 
BROWN, J., Concurring Specially. 

I think this case falls within the operation of 
the rule that where a contract stipulates for one 
of two things in the alternative, one of which in- 
volves the mere payment or retention of a certain 
sum of money, equity will not interfere to decree 
a specific performance of the first alternative, but 
will leave the aggrieved party to his legal remedy 
of recovering the money specified in the second al- 
ternative. The reason for the rule is that, as the 
parties have specifically agreed upon the damages 
for a breach of the contract, equity will leave them 
to their legal remedies, which by their own contract 
they have made adequate. See Pomeroy’s Specific Per- 
formance, 3rd Ed. Sec. 50, and cases cited. 
STRUM, J., dissenting. 


In my opinion, a provision for liquidated damages 
in a contract to convey land, or for the return of the 
earnest money in case the vendor is unable or unwill- 
ing to convey, does not bar relief by specific perform- 
ance unless it clearly and unmistakably appears from 
the contract that payment of the amount fixed is 
to be an alternative of and equivalent to a conveyance 
of the land. The contract here involved does not seem 
to me to clearly manifest such an intention on the 
part of the parties thereto. The agreement of the 
vendor defendant herein to return the earnest money 
in the event he, the vendor, was unable, or refused, 
to keep his bargain is no more than an express state- 
ment of what the law would imply under those 
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circumstances. Nor is the additional provision that the 
earnest money, which was a part of the purchase 
price, should be forfeited to the vendor in the event 
the vendee refused to accept a conveyance upon the 
terms of the contract any more than would be im- 
plied by the law under those circumstances. The latter 
provision would not preclude specific performance at 
the instance of the vendor in the event the vendee re- 
fused to perform. The contract is therefore in that 
aspect mutual as to remedy. Those provisions of the 
contract which form the basis of the majority opin- 
ion do not indicate to me such a clear intention of the 
parties to give the vendor the choice between refund- 
ing the earnest money or conveying the property ac- 
cording to his promise as to preclude relief by spe- 
cific performance. Rittenhouse v. Swiecicki, 118 Atl. 
Rep. 261; Goldy v. Jaeger, 124 Atl. Rep. 765; Knisely 
v. Robinson, 206 Pac. Rep. 877; Cincinnati, ete. v. 
Masonic, etc., 272 Fed. 637; Pomeroy’s Specif. Perf. 
(3rd Ed.) Sec. 50. 

In Safron v. McBurney, 112 Atl. Rep. 677, it was 
expressly stipulated in the contract that “‘in the event 
of the title not being such as contracted for, the con- 
tract shall be void, and any payment herein returned 
to the party of the second part (the vendee) in lieu of 
any claim for damages.” The court construed that pro- 
vision of the contract to mean that if the vendors 
could not convey what they had contracted to sell, 
they should be called upon for nothing save the return 
of the earnest money. The provisions of that contract, 
however, are essentially different in effect from those 
of the contract here involved. 

It is immaterial that this contract was origin- 
ally unilateral. The vendee here has accepted and 
offers to perform. The contract thereupon became 
bilateral and mutually enforcible. Ewins v. Gordon. 
49 N. H. 444. 

In my opinion, the decree appealed from should 
be affirmed, and I therefore dissent from the order 
of reversal. 

ELLIS, J.. concurs. 


T. N. GOFF, 
Plaintiff in Error. 
Vv. HILLSBOROUGH COUNTY 
ELI WITT CIGAR COMPANY, 
Defendant in Error. 
ELLIS, J. 

T. N. Goff sued Eli Witt Cigar Company for dam- 
ages for personal injuries because he said that a 
servant of the defendant while operating an auto- 
mobile truck in the City of Tampa ran over the plain- 
tiff and injured his leg, thighs and chest. He claimed 
five thousand dollars damages. 

The facts appear to be that the defendant’s truck 
was parked on Franklin Street between Madison and 
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Twiggs Streets. The plaintiff, driving an automobile, 
stopped alongside the truck. He discovered that he 
had lost a screw from the motormeter and descend- 
ing from the vehicle got down upon the street his 
right arm extending under the automobile and left leg 
protruding outward from the side of his machine. 
His position was not prone upon the ground but kneel- 
ing, left leg extended outward, right arm under the 
automobile and left hand upon the running board sup- 


porting his body. The defendant’s servant, backing © 


the truck to depart from the place where it parked, 
struck against the plaintiff’s leg. 

The first count alleged that the plaintiff was a 
pedestrian upon the street where he had a right to be 
and the defendant’s servant operated the truck in a 
negligent manner and ran upon and against the plain- 
tiff. The second count alleges that the defendant’s 
servant managed and drove the truck in a negligent 
manner by backing it at an excessive and dangerous 
rate of speed without looking to the rear or sounding 
any precautionary warning and with such speed that 
the plaintiff, who was a “pedestrian” upon the street 
was unable to avoid the truck or remove himself 
from its path. 


The defendant pleaded not guilty; second, that the 
plaintiff contributed by his own negligence to the In- 
jury by being underneath his own automobile and neg- 
ligently sticking his leg out from underneath the ve- 
hicle; third, this plea was in substance the same as 
the second, except the third plea averred that the 
plaintiff was at work upon his automobile and the 
second that he was “engaged under” it and carelessly 
left his leg protruding into the street; fourth, this 
plea set up a city ordinance forbidding the repairing 
of “cars” upon the public street and averred that the 
plaintiff was underneath his automobile in breach of 
the “city ordinance” “engaged in performing some 
kind of labor on said car” and so was not in a place 
where he had a right to be. 


A motion to strike the third plea was granted upon 
the ground that the defense was available under the 
general issue. Demurrer to the fourth plea was sus- 
tained and the defendant amended it. A demurrer to 
that plea was sustained and the defendant amended 
again. This time the pleas averments were very full. 
They were in substance that the plaintiff had parked 
his automobile alongside the truck at an angle of 
about forty-five degrees to the curb; that the plaintiff 
was underneath his automobile “engaged in repairing 
his said car”; the fact was unknown to defendant’s 
agent; the plaintiff carelessly protruded his leg into 
the street and such position contributed to his own in- 
jury. The city ordinance was set out in full and the 
plea averred that the plaintiff by reason of these cir- 


cumstances was not in a place where he had a lawful ~ 
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right to be and by his position contributed to his own 
injury. 

The record does not show that any disposition was 
made of this fourth plea; no issue joined upon it, no 
recital that the parties went to trial on the issues, but 
the bill of exceptions shows that the court in charg- 
ing the jury referred to the defense set up by that plea. 

There was a verdict for the defendant and judg- 
ment entered upon it. The plaintiff seeks a reversal 
upon writ of error. 

Our examination of the evidence leads us to the 
conclusion that the case made by the plaintiff’s dec- 
laration is not supported by the facts. In the first 
place the plaintiff at the time of the alleged injury 
was not a pedestrian upon the street. He was in a 
semi-reclining position which he had assumed to re- 
cover a nut or screw which had dropped from his au- 
tomobile and rolled under it. He was seeking to re- 
cover that nut or screw in order to replace it on his 
automobile. His position was one of danger to him- 
self from the truck, the engine of which he thought 
was running, as he himself testified as also one of his 
witnesses. There is no evidence that the driver of the 
truck knew of the plaintiff’s position or that he reck- 
lessly and negligently backed the truck at an “exces- 
sive and dangerous rate of speed”. The plaintiff was 
in the act of “repairing” his automobile on the street, 
which the ordinance forbad. Therefore he was not at 
the moment of the accident where he had a right to 
be, however clearly within his rights he may have 
been when he arrived with his automobile. There was 
no evidence of defendant’s carelessness through its 
servant in backing the truck and none to show that he 
was aware of the plaintiff’s presence in a dangerous 
and unlawful position on the street in line with the 
defendant’s way out. 

‘The defendant’s servant had perfect control of his 
truck because although he struck the plaintiff in back- 
ing out of his position he checked his machine immedi- 
ately on hearing the alarm and went back into his 
original position without running over or upon the 
body of plaintiff. The injury appears to have been 
negligible according to the testimony of the physi- 
cians although the plaintiff testified at much length 
concerning. his suffering and resultant incapacity. 
That, however, was a matter affecting the damages if 
any had been recovered. 


It is a familiar principle of law that the plaintiff 
must recover upon the case made by his declaration 
and not on some other case made by the evidence. 
See Parrish v. Pensacola R. Co., 28 Fla. 251, 9 South. 
Rep. 696; Ingram-Dekle Lumber Co. v. Geiger, 71 Fla. 
390, 71 South. Rep. 552, Ann. Cas. 1918 A 971 n. 

There was a great deal of unnecessary evidence 
taken and much discussion of issues and lengthy 
charges all of which went to the jury upon a declara- 


tion not sustained by the plaintiff’s evidence nor aided 
materially by that of the defendant. 

The errors alleged to have been committed by the 
court in the charges given and refused and others 
assigned are unnecessary to be discussed. The judg- 
ment is affirmed. 

TERRELL, C.J., and BROWN, J., concur. 

WHITFIELD, P.J., and BUFORD, J., concur in 
the opinion and judgment. 

Opinion filed April 13, 1929. 

A writ of error to the Circuit Court for Hillsbor- 
ough County, F. M. Robles, Judge. 

Watson & Saussy for Plaintiff in Error. 

Shackleford, Shackleford & Ivey, for Defendant in 


Error. 
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ORLANDO C. FORBES and FLORA 
R. FORBES, his wife, 
Appellants, 
Vv. BROWARD COUNTY. 
R. W. WALLER and BERTHA F. 
SHIPPEY, by her next friend 
and husband, FRED B. SHIPPEY, 
Appellees 
ELLIS, J. 

This is a suit to enforce a mortgage lien upon cer- 
tain real estate, which is described in the mortgage 
which was attached to the bill and by apt words made 
a part of it. The mortgagors were E. R. Bennett and 
wife; the mortgagees, who are the complainants, are 
R. W. Waller and wife. Orlando Forbes and wife 
were made defendants because it is alleged that they 
claim some interest in the property; that in February, 
1925, they executed a mortgage upon the property to 
Bennett and wife complainants, mortgagors, and that 
mortgage is subordinate to the one executed by Ben- 
nett and wife to complainants. 

Smith Rogers was made a defendant because it 
was alleged that he held a first mortgage upon the 
property to secure a debt of two thousand dollars. 

The bill was filed March 25, 1927, and on May 2, 
1927, Forbes and wife demurred. On June 17th fol- 
lowing Forbes and wife moved to dismiss the bill of 
complaint because the complainants had failed to set 
the demurrer down for argument on the succeeding 
rule day after the demurrer was filed and had failed 
to set the same down to the date of the motion. 

The court overruled the motion and allowed com- 
plainants until the rule day in July, 1927, to set the 
demurrer down for argument.’ From that order 
Forbes and wife appealed. 

The complainant may under the rule set down a 
demurrer to the bill of complaint to be argued. See 
Rules Equity Actions 50. 

Rule 55 provides that if complainant shall not set 
down a demurrer for argument on the rule day when 


as i & 
1 
| 
| 
ert 
i 
¢ 
| 
4 
‘ 
} 
1 
| 
i 
i 
— 
— 
“VaR 4 
q 
ay 
4 
| 
é 
q 
. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 43 


the same is filed or by the next succeeding rule day 
he shall be deemed to admit the truth and sufficiency 
of the demurrer and his bill shall be dismissed as of 
course unless the court or judge shall allow him fur- 
ther time for the purpose. 

When the court denied defendant’s motion to dis- 
miss the bill it had not previously allowed the com- 
plainants further time in which to set the demurrer 
down for argument, but the order recited that it ap- 
peared that further time should be allowed. 

We commend the learned counsel for the Appel- 
lants for the able discussion in their brief upon the 
importance of a rule which is obviously designed to 
expedite the business of the courts and we may be 
permitted to express the hope that the example of dili- 
gence and promptness with which they acted in this 
matter shall be followed by bench and bar. While 
the court agrees with counsel upon the proposition 
that the rules prescribed by the court acting within 
its authority have the force of law and must be com- 
plied with, Sutton v. Zewadski, 70 Fla. 379, 70 South. 
Rep. 433, we should not forget that rules for the con- 
duct of litigation are made to facilitate the trial of 
causes upon their merits to the end that substance 
may not be sacrificed to form nor the justice of a 
cause entangled in the meshes of an elaborate tech- 
nique. 

We think that the rule vests in the chancellor a 
discretion to be exercised in a proper case. Its very 
language precludes any other thought. In the rule 
quoted there are unmistakably two ideas conjoined by 
the phraseeology in which it is framed. They are that 
the bill shall be dismissed under certain conditions 
and the chancellor may interpose and modify those 
conditions. 

The reason behind it is obvious. The complainant 
may have stated in his bill a good case. If the facts 
are admitted he is entitled to the relief sought. A 
demurrer containing no merit may have been inter- 
posed to the bill. Before the succeeding rule day the 
complainant or his counsel may be unavoidably ab- 
sent. It would be a confession of weakness, a proof 
of judicial -incompetency to say that the complainant 
must be denied the justice to which he is entitled 
upon the merits because of the inflexible character 
of a rule of procedure which required of him the im- 
possible. Upon the other hand the dignity of the 
court, the beneficence of the law and the efficiency 
of procedure are demonstrated by the exercise of a 
discretion which enables the parties to proceed with 
the hearing upon the merits. 


There is little or no analogy between rule 55 and 
rule 67. The former deals with demurrers, the latter 
with answers which if not excepted to or are deemed 
sufficient the cause comes to an issue at once on the 
merits. If the complainant does not speed the cause 


it may well be taken as an admission of its weakness 
on the facts which he better than any one is in posi- 
tion to know. If no excuse exists for the delay of 
justice, why should a cause without merit encumber 
the court’s docket? The same reason and end of 
justice which requires a meritorious cause to be re- 
tained and determined requires one without merit to 
be dismissed. 

The order of the chancellor was made in the ex- 
ercise of the discretion vested in him by the rule and 
there appears to be nothing in the record affirma- 
tively ‘showing any abuse of such discretion. 

The order is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD. J. concur in the 
opinion and judgment. 

Opinion filed April 13, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

McCune, Casey, Hiaasen & Fleming and H. C. Tall- 
madge, for Appellants. 

No appearance for Appellees. 
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PHIFER STATE BANK, 
a Corporation, 
Appellant, 
Vv. ALACHUA COUNTY. 
DETROIT FIDELITY & 
SURETY COMPANY, et als, 
Appellees. 
BUFORD, J. 

In this case one Ladd doing business as Ladd Con- 
struction Company, entered into a contract with the 
City of Gainesville on August 7th 1925. for the fur- 
nishing of material and performance of labor neces- 
sary for municipal improvements. Ladd furnished 
bond guaranteeing the performance of the contract, 
which bond was executed by appellee as surety. 
After entering into the contract with the City and 
furnishing the bond Ladd, in October, 1925, obtained 
a loan from Phifer State Bank, giving to the bank his 
note and also giving the bank an order addressed to 
the City of Gainesville requesting the City to pay the 
bank on demand the sum of $10,000.00. The order 
was in the following language: 

“Gainesville, Florida, Oct. 8th 1925. 

To the City of Gainesville, Florida: 

Please pay to the Phifer State Bank on de- 
mand the sum of $10,000 Ten Thousand Dollars 
and charge to my account. 

LADD CONSTRUCTION COMPANY, 
By ELWOOD G. LADD, Owner.” 

The City did not accept the order in the sense that 
it bound itself to pay the same but it did receive the 
order and thereafter paid the bank the sum of $6,- 
000.00, after the payment of which Ladd died and 
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default was made in the completion of the contract. 
The surety company was notified of the default and 
assumed to complete the contract as fulfillment of its 
surety. 

At the time that the default occurred the City held 
an unpaid balance earned by Ladd of more than 
$4,000.00. 

Before the bond was made there was application 
for the bond by Ladd Construction Company and an 
agreement of indemnity made between Ladd Construc- 
tion Company and the surety company, which agree- 
ment contained the following provisions, to-wit: 

“And for the better protection of the said 
Company, the undersigned, as of the date hereof, 
hereby assigns, transfers and conveys to it, the 
said DETROIT FIDELITY AND SURETY COM- 
PANY all right, title and interest of the under- 
signed in and to all the tools, plant, equipment 
and materials of every nature and description 
that may now or hereafter be upon said work, or 
in, on or about the site thereof, including as well 
all materials purchased for or chargeable to said 
contract which may now be in process of con- 
struction, or storage elsewhere, or in transporta- 
tion to said site, hereby assigning and conveying 
also all rights of the undersigned in and to all 
sub-contracts. which have been or may hereafter 
be entered into, and the materials embraced 
therein, and authorizing and empowering said 
Company, its authorized agents or attorneys, to 
enter upon and take possession of said tools, 
plant, equipment, materials and _ sub-contracts, 
and enforce, use and enjoy such possession upon 
the following conditions, viz: This assignment 
shall be in full force and effect, as of the date 
thereof, should the undersigned fail, refuse or 
be unable to complete the said work in accordance 
with the terms of the contract covered by said 
bond. or in event of any default on the part of 
the undersigned under the said contract. 


In further consideration of the execution of 
the said bond, the undersigned does hereby agree, 
as of this date, that the said DETROIT FIDELI- 
TY AND SURETY COMPANY shall as surety 
on said bond, be subrogated to all rights, privi- 
leges and properties of the undersigned as prin- 
cipal and otherwise in said contracts, and does 
hereby assign, transfer and convey to said com- 
pany all the deferred payments, and retained per- 
centages, and any and all moneys and properties 
that may be due and payable at the time of such 
breach of default, or that may thereafter become 
due and payable to said undersigned on account 
of said contract, or on account of extra work or 
materials supplied in connection therewith, here- 
by agreeing that all such moneys and the proceeds 


of such payments and properties, shall be the sole 
property of the said DETROIT FIDELITY AND 
SURETY COMPANY and to be by it credited 
upon any loan, cost, damage, charge and expense 
sustained, or incurred by it as above under its 
bond of suretyship.” 

The Surety Company completed the contract and 
the City paid the entire balance due and earned under 
the contract to the surety company less $4,000.00 and 
filed a bill of interpleader in the Circuit Court of 
Alachua County setting up the fact that this fund was 
claimed both by the bank and by the surety company 
and prayed an order from the Court to determine to 
whom the money should be paid and to disburse the 
same, the bank paying the money into the registry 
of the Court. There was no objection raised to the 
interpleader. The bank and the surety company each 
appeared and by their respective answers asserted 
their respective claims. The decree was in favor of 
the surety company and the bank appealed. The law 
in the case is well settled in this country, though it 
appears that the exact question here presented has 
never been directly determined by this Court. 

What appears to be the leading cases are those re- 
ported in 164 U. 8S. 227, 41 Law Ed. 412, of Prairie 
State National Bank of Chicago vs. U. S., and U. S. 
vs. Hitchcock, in which it is said: 


“A surety who completes a contract with the 
United States on the contractor’s default is subro- 
gated to the rights which the United States might 
assert against a fund created by the retention of 
ten percent of the sums estimated from time to 
time as the value of the work done, in order to 
insure its completion; and this right relates back 
to the making of the contract, and is superior to 
any equitable lien asserted by a bank for moneys 
advanced to the contractor without the surety’s 
knowledge before he begun to complete the work.” 

In considering a case like the one at bar where the 
same questions were presented the Supreme Cou: of 
Michigan in the case of the City of Detroit vs. Fidelity 
& Deposit Co. of Maryland, 215 N. W. 394, say: 

“It seems plain that the assignment becomes 
effective under the agreement provided for in 
the application upon the breach of either the con- 
tract or bonds for which the application was 
made, and when the Hidey Company defaulted 
in paying outstanding claims for labor and mate- 
rials, the contract and bond were both breached, 
as between the contractor and its surety, and the 
assignment became effective as of date of the 
bond, which was long prior to the assignment 
made by the contractor to the bank. 

But irrespective of the assignment to the Fi- 
delity Company provided in the contractor’s ap- 
plication, we are convinced it is entitled to the 
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fund in controversy under the theory of subro- 
gation as applied by this court in Board of Coun- 
ty Road Commissioners vs. Southern Surety Co., 
216 Mich. 528, 185 N. W. 755. Only the question 
of subrogation was considered in that case and 
found controlling. The court there sustained the 
rights of the surety as against a bank to which 
the contractor had subsequently assigned all 
moneys due or to become due on his contract to 
secure funds as was claimed with which to carry 
on the contract. Among other things, the court 
quoted from Henningsen v. U. S. Fidelity & Guar- 
anty Co., 208 U. S. 404, 28 S. Ct. 389, 52 L. Ed. 
547, the following which is well in point here: 

‘Whatever equity, if any, the bank had to the 
fund in question, arose solely by reason of the 
loans it made to Henningsen, Henningsen’s sure- 
ty was, upon elementary principles, entitled to as- 
sert the equitable doctrine of subrogation; but it 
is equally clear that the bank was not, for it was 
a mere volunteer, and under no legal obligation to 
loan its money.’ ” 

The Supreme Court of Ohio in State ex rel South- 
ern Surety Co. vs. Schlesinger, Director of Highways 
and Public Works, 151 N. E. 177, say: 

“A surety on the bond of a contractor for 
public work, who completes the work after aban- 
donment by the contractor, is subrogated to all 
the rights of the state in the fund remaining at 
the time of declaration of forfeiture, and entitled 
to priority of payment of the balance of said fund 
as against the assignee of such contractor, to 
whom the balance of said fund had been assigned 
to secure loans received by him, the proceeds of 
which were used in making payment of the claims 
of laborers and materialmen, even though the 
surety on such bond was obligated to pay all 
claims of laborers and materialmen, and even 
though such money was loaned and such claims 
paid before declaration of forfeiture.” 

Again, the Supreme Court of Michigan, in Fidel- 
ity and Casualty Co. vs. Livingston, 234 Mich. 375, 
say: 

“The equities of the surety on a sewer con- 
tractor’s bond, as matter of contract and law, at- 
tached on the date of the bond, where the con- 
tractor in his application for the bond agreed 
that the surety should be subrogated to all the 
rights and property of the applicant arising out: 
of said contract, and, therefore, its rights are 
superior to the rights of a bank under a subse- 
quent assignment from the contractor to repay a 
loan made to him.” 


The Supreme Court of Massachusetts in Labbe vs. 
Bernard, 82 N. E. 688, 14 L. R. A. (n.s) 457, say: 
“While it is true that the rights of the sure- 


ties to the remedies of the principal do not be- 
come complete, and are incapable of present en- 
forcement, until they shall have discharged their 
principal’s obligation, yet their right became an 
inchoate one as soon as they had entered into 
the relation of suretyship; and their equitable 
assignment of their principal’s rights and reme- 
dies, when completed by their performance of his 
obligation, relates back, as against each other and 
their principal, to that earlier time. Rice v. South- 
gate, 15 Gray 142; Lewis vs. Fabor, 65 Ala. 460; 
Wood v. Lake, 62 Ala. 489; Conner v. Howe, 35 
Minn. 518, 29 N. W. 314; McArthur v. Martin, 
23 Minn. 74: Forbes v. Jackson, L. R. 19 Ch. Div. 
615.” 
The decree of the chancellor is without error and 
should be affirmed. It is so ordered. 
Affirmed. 
TERRELL, C.J. and WHITFIELD, ELLIS and 
BROWN, JJ., concur. 
Opinion filed April 13, 1929. 
An appeal from the Circuit Court for Alachua 
County, A. V. Long, Judge. 
J. C. Adkins, C. R. Layton and H. L. Gray for 
Appellant. 
Hampton & Hampton for Appellees. 


MIAMI MEMORIAL ASSOCIATION. 
a Corporation, 
Plaintiff in Error, 
v. DADE COUNTY. 
A. B. LEHMAN, 
Defendant in Error. 
ELLIS, J. 

A. B. Lehman sued the Miami Memorial Assocla- 
tion, a corporation, upon a contract for his employ- 
ment as a lecturer on the subject of salesmanship. 
He alleges that he was engaged by the defendant cor- 
poration which agreed to pay him one thousand dol- 
lars per week for daily lectures at its sales school; 
that he rendered the service for one week and the de- 
fendant refused to pay him. 

There is a common count in the declaration for 
work done and services rendered. 

The pleas to the first count were the general issue; 
a denial that the plaintiff performed the services and 
that the services so performed were accepted; that 
the plaintiff breached his contract by abandoning the 
defendant’s employment and refusing to perform his 
duties under it. As to the second count the plea of 
the general issue was interposed. 

Additional pleas were filed of which the third set 
up a different contract from the one declared upon 
under which the plaintiff was to receive a salary of a 
thousand dollars per week and averred that plaintiff 
failed to discharge his duties thereunder which neces- 
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sitated the employment of another to render a portion 
of the service which plaintiff should have performed 
at a cost to the defendant of four hundred dollars, 
which it was willing to set off against the plaintiff's 
claim. The fourth plea set up a different contract 
under which plaintiff was to have been paid only if 
his services were satisfactory to the defendant and 
averred that the plaintiff’s services were not satis- 
factory to the defendant. Issue was joined upon the 
pleas and the parties went to trial. 

There was a verdict for the plaintiff in the sum 
of six hundred and eighty dollars and judgment was 
entered thereon. The court instructed a verdict for 
the plaintiff in the sum of six hundred dollars. 

The issues presented by the pleadings were wheth- 
er the plaintiff was employed by the defendant at a 
salary of one thousand dollars per week to make daily 
lectures upon the subject of salesmanship at the de- 
fendant’s sales rooms and whether he performed that 
service for one week; whether under the contract ex- 
isting between the plaintiff and defendant the latter 
was entitled to a credit of four hundred dollars upon 
the agreed salary of one thousand dollars; whether 
the plaintiff performed his services in a manner ac- 
ceptable to the defendant, and whether the plaintiff 
rendered services to the defendant and the reasonable 
value thereof. 

The declaration declared upon a simple contract 
between the plaintiff and defendant, the terms of 
which were clearly set out and a breach by the de- 
fendant alleged. The second count declared upon an 
implied promise to pay a reasonable sum for services 
rendered. The general issue was interposed to each 
of these counts. 


The third plea must be construed as a plea of set 
off. In so far as it attempted to set up a contract 
different in terms from the one declared upon it 
amounted to the plea of the general issue but as it 
sought also to set off a claim against the plaintiff’s de- 
mand it admitted his cause of action. The fourth plea 
set up a contract different in terms from the one de- 
clared upon and therefore amounted merely to the gen- 
eral issue. 

The court’s affirmative charge for the plaintiff 
was error. While the testimony of the plaintiff sup- 
ported his declaration that he was employed to de- 
liver daily lectures at the offices of the defendant 
company and that he performed that service, there 
was other evidence tending to show that the terms of 
the contract required the plaintiff to give his entire 
time as a salesman and to assist the salesmen in clos- 
ing their sales. If such was the contract the plaintiff 
was entitled to recover only the common count such 
compensation as appeared from the evidence for the 
service actually rendered. 

It is a well settled principle of remedial law that 


a plaintiff must recover upon the case made by his 
declaration, not upon a different one shown by the 
evidence however meritorious it may be. 

The court should not instruct a verdict for one 
party to a cause unless the evidence submitted would 
not justify a verdict for the other and that the party 
for whom the instruction is given has met the re- 
quirements of proof of the material allegations of his 
declaration. See Florida Cent. & P. R. Co. v. Wil- 
liams, 37 Fla. 406, 20 South. Rep. 558; Hillsborough 
Grocery Co. v. Leman, 51 Fla. 203. 40 South. Rep. 
680; Florala Saw Mill Co. v. Smith, 55 Fla. 447, 46 
South. Rep. 332; McKinnon v. Johnson, 57 Fla. 120, 
48 South. Rep. 910; Tedder v. Fraleigh-Lines-Smith 
Co., 55 Fla. 496, 46 South. Rep. 419. 

There is a very material difference between the 
testimony of the plaintiff and the officer of the de- 
fendant company who employed him as to the terms 
of the contract. If the testimony of the latter is to 
be believed the plaintiff could not recover upon the 
first count of the declaration because it does not de- 
clare upon the contract which the witness for the de- 
fendant testified was made. 

As there was no evidence tending to show that the 
reasonable value of the service actually rendered was 
six hundred dollars the verdict was unwarranted 

It is unnecessary to discuss the other assignments 

The judgment is reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and BUFORD, J., concur in the 
opinion and judgment. 

Opinion filed April 13, 1929. 

A writ of error to the Circuit Court for Dade 
County, H. F. Atkinson, Judge. 

Loftin, Stokes & Calkins for Plaintiff in Error. 

Shipp, Evans & Kline, for Defendant in Error. 


L. BRANNON, 
Plaintiff in Error, 
v. JACKSON COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

L. S. Brannon was indicted for the crime of em- 
bezzlement in the sum of more than five hundred dol- 
lars which was alleged to be the property of Robert H. 
Carpenter. Upon a plea of not guilty the accused was 
convicted and sentenced. 

The facts out of which the charge of embezzle- 
ment grew were briefly as follows: Brannon was a 
fire insurance agent at Marianna, Florida. He repre- 
sented two or more fire insurance companies. Car- 
penter was an agent or solicitor for Brannon at 
Sneads, Florida. His services were under an agree- 
ment with Brannon to be paid for by the latter. The 
commission which the insurance companies allowed to 
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Brannon upon the premiums received on policies of 
insurance were to be equally divided between Brannon 
and Carpenter on business secured by the latter. 

Many policies of insurance which Carpenter pro- 
cured to be issued at Sneads and the premiums on 
which were sent by him to Brannon were cancelled at 
different times and Carpenter procured other insur- 
ance to be issued in such cases and paid the premiums 
thereon and demanded of Brannon the return of the 
unearned premium upon the policies which had been 
cancelled. 

Brannon failed to return it all but held back some 
of it on account of claims which he had against Car- 
penter arising upon other transactions, one of which 
was where Brannon had to pay a fire loss of $800.00 
upon a policy of insurance which had been cancelled 
and in which Carpenter had neglected to notify the 
insured of such cancellation. Brannon held that Car- 
penter owed him that sum because the fault was Car- 
penter’s and the sum which Brannon had to pay for 
Carpenter’s fault was greater than Brannon owed to 
Carpenter on the other transaction. 

We are of the opinion that the foregoing facts do 
not constitute embezzlement on the part of Brannon. 

The judgment is reversed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD. P.J. and BUFORD, J., concur in 
the opinion and judgment. 

Opinion filed April 6, 1929. 

A writ of error to the Circuit Court for Jackson 
County, Amos Lewis, Judge. 

James N. Daniel and T. E. Buntin, for Plaintiff 
in Error. 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


TAMPA WATER WORKS COMPANY, 
a Corporation, 


Appellant, 
v. HILLSBOROUGH COUNTY. 
WALTER WOOD, 
Appellee. 


ELLIS, J. - 

This is an appeal from an interlocutory decree 
overruling a demurrer to a bill in chancery by Walter 
Wood individually and as surviving partner of R. D. 
Wood and Company exhibited against the Tampa Wa- 
ter Works Company, a Florida Corporation, for an 
injunction to restrain the Corporation from disposing 
of its assets, for a liquidation of its business and dis- 
tribution of its assets and the appointment of a re- 
ceiver to take charge of its affairs and to collect its 
assets. 

The theory of the bill is that stock holders of a 
corporation whose affairs are being mismanaged, its 
assets wasted through the fraud and incompetence of 


its managing officers or where the corporation has 
abandoned the purposes for which it was organized or 
where the officers of the corporation wrongfully deal 
with its property to the injury of the stockholders, 
may obtain relief in chancery such as is sought by 
this bill. See Noble v. Gadsden Land and Imp. Co., 
133 Ala. 250, 31 South. Rep. 856, 91 A. S. R. 27; 
Exchange Bank of Wewoka v. Bailey, 29 Oklahoma 
246, 116 Pac. Rep. 812, 39 L. R. A. (N. S.) 1032 note. 

There is no statute in this State vesting in a court 
of equity the jurisdiction at the instance of a stock- 
holder of a corporation to wind up its affairs or to 
have a receiver appointed with that end in view. 

The general rule which is supported by perhaps 
the greater number of jurisdictions in America is that 
corporations being creatures of the State their lives 
depend upon the action of the State or the stock- 
holders as a whole and where the charter of.a corpor- 
ation has not expired and it is a going concern it 
cannot in the absence of statute be dissolved at the 
instance of a stockholder by an action in equity for 
that purpose. See Taylor v. Decatur Mineral & Land 
Co., 112 Fed. Rep. 449, 52 C. C. A. 686; Pearce v. 
Sutherland, 90 C. C. A. 519, 164 Fed. Rep. 609; 
Croft v. Lumpkin Chestatee Mining Co., 61 Ga. 465; 
Wheeler v. Pullman Iron & Steel Co., 143 Ill. 197, 
17 L. R. A. 818, 32 N. E. Rep. 420; Supreme Sit- 
ting O. I. H. v. Baker, 134 Ind. 293, 33 N. E. Rep. 
1128, 20 L. R. A. 210; Wallace v. Pierce Wallace 
Pub. Co., 101 Iowa 313, 70 N. W. Rep. 216, 38 L. R. 
A. 122, 63 Am. St. Rep. 389; Mason v. Sup. Ct. 
E. L., 77 Md. 483, 27 Atl. Rep. 171, 39 Am. St. Rep. 
433 ; Benedict v. Columbus Const. Co., 49 N. J. Eq. 23, 
23 Atl. Rep. 485; Gilman v. Green Point Sugar Co., 
61 Barb. (N. Y.) 9; State v. Merchants Ins. & Trust 
Co., 8 Hump. (Tenn.) 235; Barton v. International 
Fraternal Alliance, 85 Md. 14, 36 Atl. Rep. 658; State 
ex rel. Donnell v. Foster, 225 Mo. 171, 125 S. W. 
Rep. 184; Villa v. Grand Island Electric Light Ice 
& Cold Storage Co., 68 Neb. 232, 63 L. R. A. 791, 
110 Am. St. Rep. 400, 94 N. W. Rep. 136, 4 Ann. 
Cas. 59; Robertson v. Bullions, 11 N. Y. 243. 


The bill of complaint in this case prays that the 
Tampa Water Works Company be restrained from 
further distribution of its assets; that its affairs be 
wound up and the remaining assets be equitably dis- 
tributed among the stockholders and that all officers 
of the corporation who have defrauded or wronged 
the Company or received undue proportion of its as- 
sets be required to account therefor and return the 
same to the corporation; that a receiver be appoint- 
ed to take charge of all books, accounts, vouchers, 
money, property, deeds, papers and assets of every 
kind and that the officers of the Company be enjoined 
from interfering with the receiver in the discharge 
of his duties; that the receiver be empowered to in- 
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quire into the matters complained of in the bill and 
that he may prosecute in the name of the corporation 
all such actions as may seem expedient to recover 
for the Corporation its assets which have been dissi- 
pated and appropriated by Stuart Wood. There was a 
prayer for general relief. 

The basis for the relief prayed is, briefly stated, 
that the complainant, Walter Wood and Stuart Wood 
were in the latter’s lifetime copartners and Walter 
Wood is the surviving partner; that the defendant cor- 
poration owned a franchise from the city of Tampa to 
conduct a system of water works for public and pri- 
vate supply in the city which it continued to operate 
until 1923 when it sold the plant to the City of Tampa, 
since which time the business of the Corporation has 
been in process of liquidation and an office has been 
maintained in Tampa and that there are now $300,- 
000.00 of undistributed liquid assets in the possession 
of the corporation; that Walter and Stuart Wood, as 
copartners, acquired stock in the defendant corpora- 
tion; the copartnership owned and held as collateral 
security all the outstanding stock of six hundred 
shares; Stuart Wood became president and treasurer 
of the water works company, which position he held 
until his death in 1914; the Corporation under Stuart 
Wood’s management was successful; that in 1903 the 
total amount of stock outstanding was 1,135 shares. 
From 1893 to 1913 Wood and Company owned a 
majority of all the outstanding stock of the corpora- 
tion which from 1897 was practically a branch of 
Wood and Company and under the direction and con- 
trol of that copartnership; that Stuart Wood acquir- 
ed a large part of the corporation’s stock and held it 
in his own name at the time of his death, a portion of 
which it is alleged was paid for with the corporation’s 
money. That in 1914 when Stuart Wood died he held 
in his own name 2,341 shares of stock in the Corpor- 
ation and there were then 1,816 shares in the name 
of Wood and Company. That since the death of Stuart 
Wood his legal representatives have assumed to man- 
age and control the Corporation in their own inter- 
ests “regardless” of Wood and Company. 

It is alleged that Stuart Wood in his lifetime while 
an officer of the Corporation acquired some parcels 
of land in his own name which were needful to the 
business of the Corporation and those properties have 
increased in value; that many of these properties have 
been sold by the legal representatives of Stuart Wood, 
amounting in value to several thousands of dollars, 
which it is alleged Wood held in trust for the Corpora- 
tion; that other property, certain described lands, 
while claimed by the legal representatives of Wood is 
in fact part of the assets of the Corporation. 


The bill sums up the complaint as follows: The 
copartnership of Wood and Company having been 
defrauded by the deceased member of the firm, Stuart 
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Wood, while the latter served the Tampa Water Works 
Company as its president and treasurer, and is con- 
tinuing to be injured by the activities of the legal 
representatives of Stuart Wood may, through its sur- 
viving partner, stockholder in the corporation, obtain 
a receiver for it to the end that all its assets may be 
collected and distributed among its stockholders and 
its affairs wound up. 

It is clear that the main object of the suit is the 
winding up of the affairs of the corporation, its dis- 
solution and the distribution of its assets through the 
appointment of a receiver. The receiver sought by the 
suit to be appointed is not a mere ancillary receiver 
to preserve the assets of the corporation against the 
enforcement of some judgment or other lien, but the 
receiver is sought as a means to an end which is the 
dissolution of the corporation and distribution of its 
assets between its stockholder. 

There are some phases of the case at*bar which 
differentiate it from that line of cases and the rule 
which obtains so generally denying the power of a 
court of equity, in the absence of a statute, to dis- 
solve a corporation and wind up its affairs and seques- 
trate its property. Those differentiating features are 
first, the corporation has disposed of its principal bus- 
iness, the purpose of its organization and object of its 
franchise have been accomplished; second, its present 
president and treasurer is a nephew to Stuart Wood 
and the sole executor of the latter’s will and he for 
the past several years has taken from the corporation 
a large salary notwithstanding there is no business to 
be performed of any consequence; third, its president 
and treasurer when alive committed a fraud upon 
the minority stockholders, mismanaged the corpora- 
tion’s assets to his own profit at the expense and to 
the injury of stockholders who, the corporation being 
solvent, were its sole beneficiaries; fourth, the cor- 
poration’s assets are being administered by the legal 
representative of the president and treasurer who 
committed such frauds and he is wasting the assets in 
negligent and extravagant management; fifth, there 
is no business to be accomplished or transacted within 
the purview of its charter privileges and nothing re- 
mains but to collect its assets and distribute them to 
the stockholders which the person in charge of its at- 
fairs refuses to do. 


The power of a court of equity to appoint a re- 
ceiver for a corporation at the instance of stockholders 
thereof, where the officers have been guilty of illegal, 
fraudulent and ultra vires acts, is sustained in the 
case of DePuy v. Transportation and Terminal Co., 82 
Md. 408, 33 Atl. Rep. 889. See also Wallace v. Pierce 
Wallace Publishing Co., supra. To the same effect is 
Haywood v. Lincoln Lumber Co., 64 Wis. 639, 26 N. 
W. Rep. 184. See Davis v. U. S. Electric Power and 
Light Co., 77 Md. 35, 25 Atl. Rep. 982; Tenn. Mt. Pe- 
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troleum & Mining Co. v. Ayers, (Tenn.) 43 South W. 
Rep. 744; Central Land Co. v. Sullivan, 152 Ala. 360, 
44 South. Rep. 644, 15 Ann. Cas. 420; Benedict v. 
Columbus Const. Co., supra; Falfurrias Immigration 
Co. v. Spielhagen, (Tex. Civ. App.) 129 S. W. Rep. 
164; Jones v. Pearl Mining Co., 20 Colo. 417, 38 Pac. 
Rep. 700; Thoroughgood v. Georgetown Water Co., 9 
Del. Ch. 84, 77 Atl. Rep. 720; Miner v. Belle Isle Ice 
Co., 93 Mich. 97, 53 N. W. Rep. 218, 17 L. R. A. 412. 
There are many cases, in fact the doctrine is very 
well established, that appointment of receivers pen- 
dente lite does not affect the dissolution of a corpora- 
tion and the court has power to appoint such a receiv- 
er although it would not have the power to appoint 
one to wind up the affairs of the corporation. See 
Abbott v. Am. Hard Rubber Co., 33 Barb. (N. Y.) 
578; Chandler Mtg. Co. v. Loring, 113 Ill App. 423. 
That such relief may be obtained even though there is 
a prayer that the affairs of the corporation be wound 
up and its assets distributed among the stockholders. 


The power to appoint a receiver for a corporation 
at the instance of a stockholder is a discretionary one 
to be exercised with great circumspection and only 
in cases where there is fraud, spoilation or imminent 
danger of the loss of the property if immediate pos- 
session is not taken by the court. Davis v. U. S. Elec- 
tric Power and Light Co., supra. 


Mr. Pomeroy in his work on Equity Jurisprudence 
says: “It is well settled, with scarcely a dissenting 
voice, that in the absence of express statutory auth- 
ority, a court of equity has no power to dissolve a 
corporation, or to wind up its affairs and sequestrate 
its property.” “A few exceptions have, however, been 
admitted to this rule; as, where the corporation had 
utterly failed of its purpose because of fraudulent mis- 
management and misappropriation of the funds by the 
president and manager who owned a majority of its 
stock, a receiver was appointed to wind up its affairs 
at the suit of a minority stockholder”. Pomeroy’s 
Eq. Jurisprudence Sec. 119, cited in Exchange Bank 
v. Bailey, supra. 


Under the circumstances set forth in the bill of 
complaint in this case a serious wrong would go un- 
redressed and a fraud of no minor character would es- 
cape and be unrebuked. It is well established by the 
decisions that the officers and directors of a corpora- 
tion occupy a quasi fiduciary relation to the corpora- 
tion and its stockholders. They are required to exer- 
cise the utmost good faith and to exercise their pow- 
ers solely in the interest of the corporation. It is a 
cardinal principle that an officer will not be permitted 
to make profit out of his official position, (See 7 R. 
C. L. p. 456) and authorities cited, and where the cor- 
poration is insolvent the officers occupy toward the 
creditors of it a fiduciary relation. See Beach v. Wil- 


liamson, 78 Fla. 611, 83 South. Rep. 860, 9 A. L. R. 
1438. 

In this case if the complainant can be afforded 
no relief, where the corporation has practically discon- 
tinued its business, is no longer engaged in the work 
for which it was chartered but holds large assets 
which its president in name only is wasting in an 
unnecessary salary to himself and withholding the as- 
sets from those entitled to receive them thus com- 
mitting a fraud upon those for whom he holds such 
assets in trust, would be a denial of justice which it 
is the function of a court of equity to administer. 

The order appealed from is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J., and BUFORD, J., concur in 
the opinion and judgment. 

Opinion filed April 6, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, F. M. Robles, Judge. 

Knight, Thompson & Turner, for Appellant; 

Finley & Kirsch and Mabry, Reaves and Carlton, 
for Appellee.. 


Vv 
C. C. WILSON, 
Plaintiff in Error, 
Vv POLK COUNTY. 


J. M. MADDOX, 
Defendant in Error. 
ELLIS, J. 

C. C. Wilson brought an action against J. M. Mad- 
dox upon a promissory note executed by the latter pay- 
able to the former in the sum of six hundred dollars. 
It was dated August 14, 1923, and payable sixty days 
after date. 

The defendant pleaded that the consideration for 
the note was the plaintiff’s services rendered to the 
defendant’s wife in the treatment of an ailment of the 
eve from which she suffered. It was averred that the 
plaintiff is a physician and agreed at the beginning of 
treatment that it would effect a cure of the ailment; 
that the treatment continued for some time and the 
plaintiff pronounced as cured the disorder from which 
the defendant’s wife suffered and for which she was 
treated; that the defendant executed the note at the 
plaintiff’s request and upon his representation that 
the disease was cured; that the note was executed on 
the condition that the defendant’s wife was cured of 
the disease; that the plaintiff’s treatment did not ef- 
fect a cure. 

Issue was joined upon the plea and the jury found 
for the defendant and judgment was duly entered to 
which the plaintiff took a writ of error. 


There are two assignments of error each of which 
present the same question. viz: that the verdict is not 
supported by the evidence. 

The evidence justified the jury in finding that the 


if 
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following state of facts existed: that the plaintiff is 
a physician: that the defendant’s wife suffered from 
some malignant disorder of the eye; that the defend- 
ant consulted the plaintiff about it and the latter 
agreed that if she was placed under his treatment that 
his treatment would effect a cure; this was according- 
ly done and the treatment continued for about nine 
months: that during that time the plaintiff had also 
given the defendant’s daughter “some electric treat- 
ments” for which he charged one hundred dollars. 
At the end of that period of time the plaintiff told 
the defendant that his wife “will soon be well” and 
that her ‘‘eye is cured”, whereupon the defendant 
asked the plaintiff what was the amount of the bill. 
The latter replied that it was one thousand dollars, of 
which one hundred dollars was for treatment given 
the daughter. The defendant paid four hundred dol- 
lars and gave the note for the balance. That the plain- 
tiff went away on a vacation and when he returned 
the defendant and his wife went to the plaintiff again, 
the disease was not cured, there was a sore larger than 
when the treatment began. The plaintiff said the dis- 
ease was not cured and requested defendant to bring 
his wife back. The plaintiff then left the room in his 
apartment where the conversation occurred and did 
not return. That the defendant and his wife after 
waiting a while left and did not return for further 
treatment of the wife’s ailment, 


The doctrine of the application of payments does 
not apply. If the evidence offered in defendant’s be- 
half is true he owed nothing 6n account of treatment. 
for the wife’s ailment and as the amount due for the 
daughter’s treatment was one hundred dollars that 
account was over paid when the note was made 

The plea of failure of consideration in an action 
on a promissory note places the burden upon the 
plaintiff of showing a consideration for the same. See 
Mayo v. Hughes, 51 Fla. 495, 40 South. Rep. 499; 
White v. Camp, 1 Fla. 94; Reddick v. Mickler, 23 Fla. 
335, 2 South. Rep. 698; Smith v. LeVesque, 25 Fla. 
464, 6 South. Rep. 263; McCallum v. Driggs, 35 Fla. 
277, 17 South. Rep. 407. 

The substance of the plea was that the note was 
given for professional services which were under- 
taken under an agreement that if the treatment was 
not effective to produce a cure that no charge was to 
be made by the plaintiff for his services; that the 
plaintiff represented to the defendant that the treat- 
ment had produced a cure of the disease and the de- 
fendant paid a sum of money down and gave his note 
for the balance; that in fact the treatment was in- 
effective to produce a cure; the ailment was not cured 
and no debt therefore existed to constitute a considera- 
tion for the note. The evidence was sufficient to 


support the jury’s finding. Where there is conflict in 
the evidence a new trial should not be granted if the 


jury as reasonable men could have found such verdict 
from the evidence submitted. See Wilson v. Jernigan,. 
57 Fla. 277, 49 South. Rep. 45 

A verdict should not be set aside where the ques- 
tion is purely one of the credibility of witnesses. See 
Shaw v. Newman, 14 Fla. 128. 

Where there is any evidence to support the verdict 
it will not be set aside as against the evidence unless 
it may well be assumed that the jury were improperly 
influenced by considerations outside the evidence. 
See Mickel v. Mooring, 16 Fla. 76; Huling v. Florida 
Savings Bank, 19 Fla. 695; Moses v. Gilchrist, 14 Fla. 
325; Netro v. Fess 21 Fla. 145; Griffin v. Jacksonville 
Tampa and K. W. Ry. Co., 33 Fla. 606, 15 South. Rep. 
338; Bishop v. Taylor, 41 Fla. 77, 25 South. Rep. 287; 
Sims v. Hodges, 34 Fla. 498, 16 South. Rep. 317. 

There was no error in the charges given by the 
court sufficiently serious in view of the evidence to 
warrant a reversal of the judgment. 

The judgment is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and RUFORD, J., concur in the 
opinion and judgment. 

Opinion filed April 6, 1929. 

A writ of error to the Circuit Court for Polk Coun- 
ty, H. C. Petteway, Judge. 

E. M. Knight, for Plaintiff in Error. 

Johnson, Bosarge & a for Defendant in Error. 


LELTORY E. BRUCE FISHER, 
Appellant, 
Vv. HILLSBOROUGH COUNTY. 
MISSOURI STATE LIFE 
INSURANCE COMPANY, 
a Corporation, 
Appellee. 
BUFORD, J. 

This was a suit by an insurance company to can- 
cel and rescind a policy of insurance after the death 
of the insured. The beneficiary, who was made de- 
fendant, demurred to the bill of complaint. 

The demurrer should have been sustained upon 
authority of the opinion in the case of Fla. Life Insur- 
ance Co. v. Dillon, 63 Fla. 140, 58 Sou. 643, in which 
case this Court say: 

“If. we correctly understood the oral agree- 
ment of the counsel for the plaintiff in error, he 
relies most strongly upon the defensive matters 
set up in these pleas. As is readily apparent, 
they attempt to set up as a defense fraud upon 
the part of the insured in his answers to some of 
the questions in his application. In Heathcote v. 
Fairbanks, Morse & Co. 60 Fla. 97, 53 South. 
Rep. 950, as in Hillsborough Grocery Co. v Le- 
man, 62 Fla. 208, 56 South. Rep. 684, we held 
that ‘Wherever fraud is relied upon in any plead- 
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ing, either at law or in equity, the allegations or 
averments should be specific and the facts con- 
stituting such fraud should be stated, else such 
pleading, upon proper attack, will be held bad.’ 
As we also held in Langston & Strickland vs. 
National China Co., 57 Fla. 92, 49 South. Rep. 
155, ‘In pleading fraud the ultimate facts con- 
stituting the particular fraud should be stated 
with certainty and directness,’ and ‘the suffi- 
ciency of a pleading alleging fraud is determined 
by the court upon demurrer’. Likewise, as we 
have held in Seaboard Air Line Ry. v. Rentz & 
Little, 60 Fla. 429, 54 South. Rep. 13, and in sub- 
sequent cases, ‘The object of judicial proceedings 
is to ascertain and to decide upon disputes be- 
tween parties. In order to do this, it is indis- 
pensable that the point or points in controversy 
be evolved and distinctly presented for decision. 
The pleadings in an action at law are designed 
to develop and present the precise points in dis- 
pute and they should be characterized with cer- 
tainty, clearness and conciseness. The adminis- 
tration of justice is a practical affair and the 
pleadings should not be converted, or rather per- 
verted, into logomachies, or logic-chopping.’ In 
line with this, we held in Hillsborough Grocery 
Co. v. Leman, 62 Fla. 208, 56 South. Rep. 684, 
that ‘It is the first essential of good pleading 
that it be characterized by certainty.’ We have 
uniformly held that every pleading is to be most 
strictly construed against the pleader thereof. 
The facts and circumstances upon which a de- 
fendant in an action at law relies for his defense 
are matters peculiarly within his own knowledge 
and he will be presumed to have stated them as 
strongly and favorably to himself as he could, 
exercising his privilege of selecting his own lan- 
guage in which to couch them.” 

See also Hart vs. Marbury, 82 Fla. 317, 90 Sou. 

173, and cases there cited. 
The bill of complaint alleges as one of the grounds 
for cancellation and rescission, 


“That before issuing said policy your orator 
required the said Ernest Fisher to furnish cer- 
tain information and to answer certain questions 
relating particularly to the condition of health of 
the said Fisher. That the information so requir- 
ed was actually furnished by the said Fisher, and 
your orator issued and delivered the said policy 
hereinabove described upon the faith of such in- 
formation, believing the same to be true. That 
the said Fisher, among other things, was asked 
to detail all illness, diseases, operations, he had 
had since childhood, giving the nature of the in- 
fection, accidents or injuries, the date, duration, 
complications, results and name of medical at- 


tendant, and that the said Ernest Fisher answered 
that he had never had a doctor in his life.” 

It will be observed that the allegation of the bill of 
complaint above quoted shows that the answer to the 
question propounded was neither direct nor responsive 
to the full question propounded. The insurance com- 
pany accepted the alleged evasive and unresponsive 
answer and issued its policy without requiring a direct 
and responsive answer to the question propounded. 
The bill of complaint fails to allege that the insured 
at the time of answering the question had knowledge 
of any affliction or bad health at the time he signed 
the application and submitted answers to the ques- 
tions propounded. 

After the demurrer had been overruled the bene- 
ficiary, the defendant in the court below, filed an an- 
swer in which were incorporated allegations and 
prayer for affirmative relief. 

The evidence does not disclose that there was any 
intention on the part of the insured to procure the is- 
suance of the policy by fraud or deception. So far 
as the evidence discloses, the insured had not suffered 
any discomfiture or ailment within nearly a year 
prior to the time of the application for the policy. 
The probative force of the evidence shows that he did 
not consider his condition at all alarming when he con- 
sulted a physician in June or July of 1923 prior to his 
death in 1925 and that although he submitted to an 
X-Ray examination at that time, he was not sufficient- 
ly impressed with the possibility of the seriousness of 
his condition to follow the advice of the physicians 
who stated that they advised him to have an opera- 
tion, which advice was based upon what they stated 
was at most their opinion that he had an ulcer of the 
stomach. The evidence does not show that between 
that time and the date of his death he ever had any 
reason to believe from his physical condition that that 
opinion was well founded or that he had made any 
mistake in declining to follow the advice of the physi- 
cians to have an abdominal operation. 

The evidence does not show that he ever had a 
physician to attend him, that is to make a visit to him 
for the purpose of administering to him profession- 
ally. 

The evidence fails to show, and as is heretofore 
stated, the bill of complaint fails to allege, that the 
insured at the time of answering the questions was 
conscious of any affliction or bad health at the time 
he signed the application. 


The insurance company had the right to require 
a full and complete answer to the questions propound- 
ed in the application and if it waived this right by 
accepting the application containing the answers 
which were not responsive to the questions propound- 
ed, it could not complain that it did not receive in- 
formation to which it was entitled. 
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The decree appealed from should be reversed with 
directions for the entry of a decree in favor of the 
appellant, the defendant in the court below, in ac- 
cordance with the proof supporting the allegations 


and prayer of her answer, for affirmative relief and 
it is so ordered. 


Reversed and remanded. 

WHITFIELD, P.J., and STRUM, J., concur. 

TERRELL, C.J., and ELLIS, J., concur in the 
opinion and judgment. 

BROWN, J., dissents. 

Opinion filed April 10, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, F. M. Robles, Judge. 

S. 8S. Sandford, for Appellant. 

Mabry, Reaves & Carlton, for Appellee. 


STATE OF FLORIDA 
Executive Department 
Tallahassee 
(SEAL) 
DOYLE E. CARLTON 
Governor. 
MALLIE MARTIN 
Secretary. 

To the Honorable Chief Justice and Justices of the 

Supreme Court. 

Gentlemen: 

Section 13 of Article 4, of the Constitution pro- 
vides that the Governor may at any time require the 
opinion of the Justices of the Supreme Court as to the 
interpretation of any portion of the Constitution upon 
any question affecting his executive powers and du- 
ties. 

Section 15, of Article 4, of the Constitution pro- 
vides that the Governor may suspend all officers that 
shall have been appointed or elected and who are not 
liable to impeachment, such suspension to be based 
upon one of the grounds mentioned in that section. 

Section 3 of Article 12 of the Constitution provides 
for a State Board of Education to consist of the Gov- 
ernor, Secretary of State, Attorney-General, State 
Treasurer and State Superintendent of Public Instruc- 
tion, of which the Governor shall be President. By 
this section of the Constitution it is provided that the 
State Board of Education shall have power to remove 
any “subordinate” school officer for cause upon no- 
tice to the incumbent. 

Section 252 (217) Compiled General Laws of 1927, 
provides that there shall be elected at the general 
elections provided for by law a County Board of Pub- 
lic Instruction consisting of three members, one from 
each school district, to be elected from the several 
counties at large from this State. These officers are 


April 24, 1929. 


elected to office and commissioned by the Governor 
in like manner as all other county officers. 

A question has arisen as to the interpretation of 
Section 15, of Article 4 of the Constitution as com- 
pared with Section 3 of Article 12 of the Constitution, 
insofar as the power to remove members of the Board 
of Public Instruction from office for alleged incom- 
petency, malfeasance, etc., is concerned. A _ petition 
asking for the removal from office of the two mem- 
bers of the Board of Public Instruction of Duval 
County, Florida, has been filed with me as Governor, 
and also with me as President of the State Board of 
Education. The Attorney-General has stated his 
opinion to me that under Section 15 of Article 4 of 
the Constitution the sole power to deal with the ques- 
tion of suspension and removal of members of the 
Board of Public Instruction as prayed for in said pe- 
tition, is vested in the Governor and Senate. 

On the contrary, many eminent members of the 
Bar of Duval County have filed with me brief in 
which the contention is made that notwithstanding the 
opinion of the Attorney-General, members of the 
Board of Public Instruction of Duval County are 
“subordinate” school officers within the purview of 
Section 3 of Article 12 of the Constitution, and that 
the power of removal is vested in the State Board of 
Education under Section 3, Article 12 of the Constitu- 
tion, and not in the Governor under Section 15, of 
Article 4, of the Constitution. 

Therefore, being in doubt as to the proper inter- 
pretation to be given to Section 15 of Article 4, and 
Section 3 of Article 12 of the Constitution, and ex- 
ercising the power vested in me as Governor under 
Section 13 of Article 4 of the Constitution to request 
the written opinion of the Justices of the Supreme 
Court in regard to the matter, I have the honor to re- 
quest your opinion: 

(a) As to whether or not under Section 15, of 
Article 4 of the Constitution the Governor has power 
to suspend from office upon proper grounds therefor 
a member of the Board of Public Instruction of Duval 
County, Florida. 

(b) Whether or not under Section 3 of Article 
12 of the Constitution the Governor should put into 
effect an order made by the State Board of Educa- 
tion removing a member of the Board of Public In- 
struction of Duval County on the theory that such 
member of the Board of Public Instruction is a subor- 
dinate school officer within the purview of Section 3 
of Article 12 of the Constitution. 

(c) Whether or not a proper interpretation of 
Section 15 of Article 4 of the Constitution and of 
Section 3 of Article 12 of the Constitution vests in the 
Governor and the State Board of Education concur- 
rent jurisdiction to suspend and remove members of 
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the Board of Public Instruction of the several coun- 
ties in this State. 

Awaiting your opinion interpreting for me the 
above mentioned provisions of the Constitution af- 
fecting my executive powers and duties, I have the 
honor to be 

Respectfully yours, 
DOYLE E. CARLTON, 


DEC/LP Governor. 


IN THE SUPREME COURT OF FLORIDA, JAN- 
UARY TERM A. D. 1929 
Tallahassee, April 29, 1929 
Hon. Doyle E. Carlton 
Governor of Florida 
Tallahassee, Florida 
Dear Sir: 

Pursuant to Section thirteen of Article four of the 
Constitution this Court is in receipt of your communi- 
cation of the 24th instant requesting that you be ad- 
vised whether or not under the terms of Section fif- 
teen of Article four and Section three of Article 
twelve of the Constitution the power to suspend mem- 
bers of Boards of Public Instruction in this State is 
vested in the Governor or in the State Board of Edu- 
cation or may such power be exercised jointly by the 
Governor and the State Board of Education. 

The pertinent part to your inquiry of Section fif- 
teen of Article four and Section three of Article 
twelve of the Constitution is as follows: 

Section 15. Article 4. All officers that shall 
have been appointed or elected, and that are not 
liable to impeachment, may be suspended from 
office by the Governor for malfeasance, or mis- 
feasance, or neglect of duty in office, for the com- 
mission of any felony, or for drunkenness or in- 
competency, and the cause of suspension shall be 
communicated to the officer suspended and to the 
Senate at its next session. And the Governor, by 
and with the consent of the Senate, may remove 
any officer, not liable to impeachment, for any 
cause above named. 

Section 3. Article 12. The Governor, Secre- 
tary of State, Attorney-General, State Treasurer 
and State Superintendent of Public Instruction 
shall constitute a body corporate, to be known as 
the State Board of Education of Florida, of which 
the Governor shall be president, and the Superin- 
tendent of Public Instruction secretary. This 
board shall have power to remove any subordinate 
school officer for cause upon notice to the incum- 
bent. 

An inspection of Section fifteen of Article four as 
above quoted discloses that the responsibility for sus- 
pending all officers that are appointed or elected (and 


that are not subject to impeachment) for malfeasance, 
misfeasance, or neglect of duty in office, the commis- 
sion of any crime or for drunkenness or incompetency 
is vested in the Governor. Members of the County 
Boards of Public Instruction in this State are statu- 
tory elective officers (Section 252, Compiled General 
Laws of Florida 1927, being Section 217, Revised 
General Statutes) and are covered by this provision 
of the Constitution. 

The term “subordinate school officer” as used in 
Section three of Article twelve of the Constitution 
has no reference to Constitutional or Statutory offi- 
cers appointed by the Governor or elected by the peo- 
ple. It was doubtless intended to apply to so called 
school officers designated by the County or State 
Board of Education such as supervisors and attend- 
ance officers. 

Both Section fifteen of Article four and Section 
Three of Article twelve were submitted and adopted 
simultaneously and in the terms in which they are 
now clothed. This being the case we must assume 
that each provision was approved with due knowledge 
of its effect and influence on the other. The inter- 
pretation here enunciated finds for both provisions a 
reasonable field of operation and we think must be 
the reasonable and proper one. 

We are, therefore, of the opinion that the power 
to suspend members of the Board of Public Instruc- 
tion in any County in this State for the causes enu- 
merated in Section fifteen of Article four of the Con- 
stitution is exclusively an executive function, that the 
State Board of Education has no authority in the 
premises, nor can such authority be exercised jointly 
by the Governor and the State Board of Education. 

Respectfully, 
GLENN TERRELL, 
J. B. WHITFIELD, 
W. H. ELLIS, (Dissents), 
LOUIE W. STRUM, 
ARMSTEAD BROWN, 
RIVERS BUFORD, 


Justices of Supreme Court of Florida. 
GE:LH 


G. B. SKIPPER, et al, 
Appella its, 


v. VOLUSIA COUNTY. 
ROBERT HANDLEY, 


Appellee. 


BUFORD, J. 


In this case there were two separate appeals from 
the Circuit Court. The first appeal was from an order 
overruling a demurrer to the bill of complaint and the 
second appeal was from an order granting motion to 
strike certain parts of the answer. On motion the 
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appeals were consolidated and have come on to be dis- 
posed of. 

The purpose of the bill was to obtain a decree de- 
claring a contract involving the purchase of real es- 
tate to be terminated, to cancel the record of the con- 
tract and to declare the amounts paid under the con- 
tract forfeited. 

We see no good purpose that could be served by 
going into the details of the transaction between the 
parties. 

The original contract constituted an option grant- 
ing Skipper, one of the defendants in the court below, 
the right to purchase, under certain terms and con- 
ditions, certain real estate. The bill was filed and 
the case prosecuted upon the theory that the contract 
remained only an option and that time was the es- 
sence of such contract and the orders made by the 
court below are based upon this theory of the case. 
The terms of the contract, together with the allega- 
tions of the bill of complaint, show that the option 
merged into a contract for purchase and sale by the 
acceptance of the option provisions and the payment 
of the required sum of money by the vendee to the 
vendor to terminate the option and merge the same 
into a contract of purchase and sale. After this had 
been accomplished by the action between the parties a 
supplemental agreement was entered into which is at- 
tached to the bill of complaint and made a part there- 
of, wherein and whereby the terms of the original con- 
tract were changed and modified and by which the 
feature of time as of the essence of the contract was 
eliminated. Thereupon the parties were bound by a 
contract of purchase and sale of which time was not 
the essence and under which the vendee had been, put 
into possession of the property by the vendor. See 
Orlando Realty Board Building Corporation vs. Hil- 
pert et al, 93 Fla. 954, 113 Sou. 100, and cases there 
cited. Also Martin vs. Albee, 93 Fla. 941, 113 Sou. 
415, and cases there cited. , 


The order overruling the demurrer and also the 
order granting motion to strike parts of the answer 
should be reversed upon authority of the opinions in 
the cases above referred to and upon the further au- 
thority of the opinion in the cases of Taylor vs. Raw- 
lins, 86 Fla. 279, 97 Sou. 714, Taylor v. Rawlins, 90 
Fla. 621, 106 So. 424, and it is so ordered. 

Reversed. 

TERRELL, C.J. and WHITFIELD and ELLIS, 
JJ., concur. 

STRUM and BROWN, JJ., dissent. 

Opinion filed April 18, 1929. 

An appeal from the Circuit Court of Volusia Coun- 
ty, M. G. Rowe, Judge. 

Kay, Adams, Ragland & Kurz, for Appellants. 


Hull, Landis & Whitehair, for Appellee. 

BROWN, J. (Dissenting). 

As I understand this bill, it is brought, not to re- 
scind and cancel an existing contract, but to remove a 
cloud resulting from the recording of a contract which 


had been previously terminated in accordance with 


the terms of such contract. In such a case, the doc- 
trine announced in Taylor v. Rawlins does not apply. 
See Realty Securities Corporation v. Johnson, 93 Fla., 
46, 111 So. 532; Chubb v. Chadwick 93 Fla., 114, 111 
So., 538; Wilson v. Daniel, 115 So., 527, 94 Fla. 1140. 
This made it unnecessary for the bill to allege that 
the complainant had returned or offered to return the 
partial payments made, in order to entitle the com- 
plainant to the removal of the cloud by the cancella- 
tion of the record of the contract. 

It may be that the original option contract set out 
in the bill had become merged into a contract of sale, 
but even so, the terms of the contract of sale were 
necessarily identical with the terms of the option con- 
tract which had merged into it by acceptance of the 
option, at least in so far as such terms were not chang- 
ed or modified by subsequent agreement between the 
parties. Orlando Realty Board v. Hilpert, 113 So., 
100, 93 Fla., 954. The original option contract of 
May 11, 1925, provided that time should be of the es- 
sence of the contract, and that unless a certain amount 
was paid by July 1, 1926, such failure to pay would 
automatically and without notice cancel and annul the 
contract and such moneys as had been paid should be 
retained by the complainant as rent, etc. The agree- 
ment of February 10, 1926, did not, as I understand 
that agreement, change or modify these clauses of the 
original option. These facts, and the general purpose 
and prayer of the bill, in my opinion, take it out of the 
class to which the doctrine enunciated in Taylor v. 
Rawlins applies. 

STRUM, J., concurs. 


L 


WILLIE JOHNSON and CARRIE 
JOHNSON, his wife, 
Plaintiffs in Error, 
Vv. ST. LUCIE COUNTY. 
WILHELMINA REYNOLDS, joined 
by her husband, GEORGE J. REYNOLDS, 
Defendants in Error. 


ELLIS, J. 

Wilhelmina Reynolds, joined by her husband George 
J. Reynolds, brought an action of ejectment against 
Willie Johnson and his wife Carrie Johnson to try the 
title to a strip of land one hundred feet wide lying 
on the east side of the W 1/2 of E 1/2 of the SW 1/4 
of the SE 1/4 of Section 4, Township 35 South, Range 
40 East in St. Lucie County. There was a verdict for 
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the plaintiff and judgment was entered in her favor. 
The defendants seek a reversal of the judgment on 
writ of error. 

In preparing the transcript of the record Special 
Rules 1, 2 and 3 of the rules of the Circuit Courts in 
Law Actions were followed. There is no certificate by 
the trial judge appended to the bill of exceptions that 
it contains all the evidence introduced at the trial so 
the bill will be treated and taken as one not embrac- 
ing all the evidence. Special Rule 1. The fifteenth as- 
signment of error therefore which challenges the rul- 
ing of the court denying a motion for a directed ver- 
dict for the defendant cannot be considered. 

In ejectment the plaintiff must recover if at all 
upon the strength of his own title and not upon the 
weakness of that of the defendant. Ropes v. Min- 
shew, 51 Fla. 299, 41 South. Rep. 538; The Skinner 
Mfg. Co. v. Wright, 56 Fla. 561, 47 South. Rep. 931; 
Demps v. Hogan, 57 Fla. 60, 48 South. Rep. 998. 

The presumption obtains that the verdict and 


judgment were correct in so far as there was suffi- | 


cient evidence to support the former and if all the 
evidence which was adduced at the trial is not pro- 
duced before this court in a bill of exceptions properly 
authenticated the plaintiff in error whose duty it is 
to make the error complained of to appear must fail 
upon an assignment of error which attacks the suf- 
ficiency of the evidence to support the verdict, or the 
correctness of the court’s order declining to instruct a 
verdict in behalf of the complaining party. From 
anything in the record appearing to the contrary both 
plaintiff and defendants claim under the same title, 
the question being merely a boundary dispute. In 
such case, even if there were errors in admitting im- 
proper evidence of the common title, they were harm- 
less. See Rhodus v. Hoffernan, 47 Fla. 206, 36 South. 
Rep. 572; Mansfield v. Johnson, 51 Fla. 239, 40 South. 
Rep. 196. 

There are two errors appearing, however, which 
should cause a reversal of the judgment. The con- 
sideration of these and the conclusion we have reached 
upon the assignments covering them render it un- 
necessary to discuss other assignments. The questions 
presented in other assignments are interesting but un- 
necessary to the conclusion reached upon the two as- 
signments above mentioned. However it may not be 
out of place to observe that in the cross examination 
of a witness great latitude is allowed that it may be 
shown what the witness’ opportunities for observation 
were and his disposition to speak truthfully and his 
ability to speak accurately. The art of cross examina- 
tion is rarely possessed and many times greatly 
abused, particularly by those who seem to have no 
clear or definite conception of its use. In such cases 
the examination becomes a meaningless and tiresome 


expense of time which the court should suppress. But 
whenever counsel is within his rights and is seeking 
by the examination of a witness in cross to bring a 
helpful light upon the subject of the inquiry it is 
harmful error to deny him ‘the right. Under certain 
circumstances the limits to which a cross examina- 
tion may extend may not well be defined. It is diffi- 
cult to lay down a rule with any precision. Lawrence 
v. Barker, 5 Wend. (N. Y.) 305; 3 Greenleaf on Evi- 
dence (14 Ed.) 544. 

But it might be well to observe that in the exer- 
cise of discretion by the trial judge to limit the extent 
of cross examination of a witness by whom material 
and controlling points in a controversy of fact are 
sought to be established may easily abuse his discre- 
tion and commit reversible error. ‘ 

In another trial of this case the same questions 
that are presented here by many assignments of error 
upon this subject may not arise so it is unnecessary 
to discuss them and besides they are not now neces- 
sary to a decision of this case. 

The case presented merely a question of boundary 
and the defendants sought definitely to present it by 
amending the plea of not guilty by averring that they 
were not in possession of the land described in the 
declaration but that their possession was confined to 
a tract the description of which was set forth with 
certainty in the plea and showed it to be a tract lying 
contiguous to the tract described in the declaration 
and could therefore present the one question of the 
location of the dividing line which separated the plain- 
tiffs’ tract from that of the defendants. The court 
declined to allow the plea to be filed. That ruling 
constitutes the basis of the first and second assign- 
ments of error. 

A plea of not guilty and a plea denying possession 
are not inconsistent with each other and may be filed 
together in the same action. See Gill v. Graham, 54 
Fla. 259, 45 South. Rep. 845; Watkins et al. v. Em- 
merson et al., 88 Fla. 86, 102 South. Rep. 10; Hall v. 
Fla. State Drainage Land Co., 89 Fla. 312, 103 South. 
Rep. 828; Buesing v. Forbes, 33 Fla. 495, 15 South. 
Rep. 209. 

Mr. Justice Strum, speaking for the Court, in the 
Hall v. Fla. State Drainage Land Co. case, supra, 
pointed out that the plea denying possession puts the 
plaintiff to proof of the defendant’s possession of the 
land described in the declaration. 

The effect of the proposed amendment was to pre- 
sent the sole question of boundary and would have put 
the plaintiff to the proof of the correct line. All the 
documentary evidence relating to title, court decrees, 
master’s deeds, etc., was superfluous. To require it 


all was an unnecessary expense and tended to delay. 


and confusion at the trial. The proposed plea in ef- 
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fect admitted the plaintiff’s title to the land described 
in the declaration but averred that she was in error 
as to the boundary line. By refusing to allow the 
amended plea to be filed the proof of title to the land 
described in the declaration became necessary. The 
defendant’s plea of not guilty upon which he was 
forced to go to trial admitted his possession of the 
land and thrust upon him the burden of showing the 
true boundary line. 

The other error consists in allowing the man K. L. 
Scott to serve as a juror in the case over defendants’ 
objection to him. This ruling is made the basis of the 
third and fourth assignments of error. While the 
jury was being selected to try the case Scott was asked 
by defendants’ counsel if there was any reason why 
he could not conscientiously sit as a juror in the trial 
of the cause and render a fair and impartial verdict. 
The man answered that he was afraid he could not 
render a fair verdict because of his friendly relations 
with plaintiffs’ attorney and if there “was any doubt 
in his mind he would give the plaintiffs the benefit of 
the doubt’”’; that it would embarrass him to render a 
verdict against the plaintiffs. Afterwards upon ques- 
tions by plaintiffs’ counsel and the trial judge the man 
said that he “would go into the jury and render a fair 
and impartial verdict according to the evidence and 
the evidence alone’. 

In the first instance of his examination the man 
fairly admitted his unfitness, his lack of qualifica- 
tion to serve as a fair and impartial judge of the evi- 
dence; to render a verdict against the plaintiffs would 
embarrass him; he was biased in their favor and could 
not render a fair verdict; that he was very friendly 
to the plaintiffs’ attorney and on account of that 
would resolve all doubts in favor of the plaintiffs. 
The bill of exceptions does not disclose the nature of 
the examination and character of questions propound- 
ed by plaintiffs’ counsel and the judge which wrought 
such a change in the quality of the man’s philosophy 
or the attitude of his mind toward impartial investi- 
gation and juristic obligations. 

Notwithstanding his answer to the latter ques- 
tions, we are not surprised that defendants’ counsel 
think that the trial in which that juror participated 
was tainted by the suspicion, if indeed not by the fact 
of his unfairness, by reason of his bias for the plain- 
tiffs which existed because of his friendly relations 
with their counsel. The term friendship is often mis- 
used and those who think that its bonds require a de- 
parture from official duty which is to be performed 
under oath place an hyperbolical valuation upon its 
obligations which may very materially impair the 
constitutional guaranty of a jury trial to the degree of 
-violating it when they are called to serve as jurors. 
If there is a doubt as to the juror’s sense of fair- 


ness or his mental integrity he should be excused. It 
is a ground of challenge for cause. See 1 Thompson 
on Trials Sec. 73 n 5; Melbourne v. State, 51 Fla. 69, 
40 South. Rep. 189; Walsingham v. State, 61 Fla. 67, 
56 South. Rep. 195; Crosby v. State, 90 Fla. 381, 106 
South. Rep. 741; Washington v. State, 86 Fla. 533, 98 
South. Rep. 605. 

Mr. Chief Justice Russell in Temples v. C. of Ga. 
Ry. Co., 15 Ga. App. 115, 82 S. E. Rep. 777, said: “‘if 
error is to be committed, let it be in favor of the ab- 
solute impartiality and purity of the jurors” (779 
text) which we interpret to mean that the mind of the 
proposed juror should contain no element of prejudice 
for or against either party in a cause to be tried be- 
fore him. 

Although when a question of the juror’s fitness to 


-serve on the score of his freedom from prejudice is 


presented the question is determined within the dis- 
cretion of the judge, see Metzger v. State, 18 Fla. 481, 
his discretion may be abused and if it is it is subject 
to review. 

Mr. Thompson in his excellent work on Trials says 
that refinements and distinctions between “bias” and 
“prejudice” can serve no useful purpose in the admin- 
istration of justice. If the proposed juror is affected 
by either state of mind it cannot be said that he is fair 
minded and impartial and if accepted as a juror that 
he would be of that standard of impartiality which is 
necessary to prevent an impairment of the right to 
jury trial. It is difficult, if not impossible, to under- 
stand the reasoning which leads to the conclusion that 
a person stands free of bias or prejudice who having 
voluntarily and emphatically asserted its existence in 
his mind, in the next moment under skillful ques- 
tioning declares his freedom from its influence. By 
what sort of principle is it to be determined that the 
last statement of the man is better and more worthy 
of belief than the former? We think that the juror 
should have been excused upon the challenge by the 
defendant for cause and denying the challenge was re- 
versible error. 

The judgment is reversed. 

TERRELL, C.J. and WITFIELD and STRUM and 
BUFORD, JJ., concur. 

BROWN, J., dissents in part. 

Opinion filed April 16, 1929. 

A writ of error to the Circuit Court for St. Lucie 
County, Elwyn Thomas, Judge. 

Dame & Rogers, for Plaintiffs in Error. 

Alto Adams and W. H. Wolfe, for Defendants in 
Error. 

BROWN, J. (Dissenting in part.) 

After having interposed the plea of “not guilty” 
the defendants sought to amend such plea as follows: 

Comes now the defendants Willie Johnson and 
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wife Carrie Johnson, by their attorneys Dame & 

Rogers, and amend their plea to the declaration, 

and for amendment say that they are not now in 

possession of any, part of the property described 

in the Declaration, but that their possession is 

confined to property in the East Half of the East 

Half of the SW 1/4 of the SE 1/4 of Sec. 4, Tp. 

35 So. R. 40 E. and that their lands extended 

west to a certain fence on the West boundary of 
their property. | 

I do not think the court erred in refusing to allow 

this amendment, as the effect of it would have been 

to combine in one plea a plea of the general issue and 

a plea denying possession. Either of these are proper 

pleas in an action of this kind, and a plea of not guilty 

and a plea denying possession can both be filed at the 

same time. But they are nevertheless independent 


and distinct pleas, setting up entirely independent and 
distinct defenses. 


The evidence that would support one plea is en- 
tirely different from that necessary to support the 
other. One denies the plaintiffs’ title and the other 
denies that the defendant is in the possession of the 
land described in the declaration. It is error to permit 
both defenses to be combined and set up in one plea. 


“A plea which contains more than one inde- 
pendent fact, or set of facts, either of which alone 
is a sufficient answer to the allegations of the 
declaration, is bad for duplicity whether the de- 
fense is in bar, or in abatement, or in both.” 

7 Encye. of Pldg., and Prac., 238; 19 C. J. 1124. In 
Bemis v. State, 3 Fla., 12, it was held that a plea set- 
ting up both tender and performance was double. It 
was there said: “It is one of the first rules of plead- 
ing that pleadings must not be double, and a plea that 
contains within itself several distinct answers is bad.” 
Citing both Stephen and Chitty. The Statute, Section 
5044 C. C. L., says: ‘“‘The plea ‘not guilty’ shall put 
in issue the title of said lands in controversy. Such 
plea shall be held to admit the possession of the de- 
fendant, or in case of an adverse claimant, the adverse 
claim of the defendant. Should the defendant wish to 
deny possession, it should be done by special plea.” 
This indicates that such denial of possession should be 
by separate plea. I do not think therefore that the 
court was in error in refusing to allow the amendment. 
The matter of the amendment could very well have 
been offered as an additional independent plea, but it 
was not proper to offer it as an amendment to the 
plea of the general issue. As framed, the amendment 
did not purport to withdraw the plea of the general 
issue, and substitute the amendment in the place of 
it, but it evidently was intended to add the amenda- 
tory matter to the plea already pleaded. 


In other respects, I concur in the opinion and in the 
judgment of reversal. 


LEROY GOSHEA, 
Plaintiff in Error, 
V. PALM BEACH COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

The plaintiff in error was convicted of the murder 
of Lewis Turner. The crime was alleged to have been 
committed March 11, 1928, in Palm Beach County. 
Sentence of death was imposed and the plaintiff in 
error seeks a reversal of the judgment on writ of 
error. 

There was a negro gambling house and cafe lo- 
cated in an alley running west from Rosemary Street 
in the City of West Palm Beach. It was frequented 
by negroes of both sexes. Turner became embroiled 
with the defendant’s wife whom, according to her 
statement, he had threatened to kill and on the night 
of the homicide included the husband in his san 
guinary plans. 

The evidence is not clear as to when the woman 
and her husband left the cafe but about three o’clock 
in the morning the deceased and John Riley left to- 
gether. When they arrived at Rosemary Street at the 
mouth of the alley the defendant shot Turner four or 
five times and killed him. The defendant appears to 
have waited at the intersection of the alley and the 
street for the appearance of Turner whom he knew 
to be in the cafe. It also appears that he knew of 
Turner’s attentions to his wife, of Turner’s assaults 
upon her and threats to kill both of them. 

The homicide appears to have been planned by the 
defendant and deliberately executed from motives of 
jealousy and revenge. He took the law into his own 
hands and inflicted what he doubtless believed to be 
condign punishment upon his enemy. 

The first three assignments of error are abandon- 
ed. The fourth and fifth are argued together. 

The fourth assignment rests upon the court’s re- 
fusal to instruct the jury as follows: 

“the defendant had a right, at the time of firing 
the fatal shot, to consider fully all acts of vio- 


lence that he had seen the deceased commit, all . 


threats that he had heard the deceased make, to- 
gether with the disposition of the deceased, as the 
defendant knew it, in order that the defendant 
might know or believe what the deceased meant 
or intended at the time that the fatal shot was 
fired.” 


The fifth is based upon the court’s refusal to give 


all the instructions requested by the defendant’s coun- . 


sel numbered from one to thirteen ‘inclusive. Only 
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the fourth of these two grouped assignments is ar- 
gued. 

The requested instruction quoted above is not a 
correct statement of the law. There is nothing in the 
evidence to which it was applicable and it is in effect 
a declaration that when a man has a grievance against 
another of a character which the defendant may be 
supposed to have had that he may lie in wait for his 
enemy and assassinate him. That standard of morals 
and law has not yet received legal sanction so far as 
we have been able to discover and the brief furnishes 
us with no illuminating discussion upon the subject 
nor authorities to support it. 

The sixth, seventh and eighth assignments of error 
are abandoned.. 

The ninth assignment of error rests upon the de- 
nial of a motion for a new trial. The motion contains 
seven grounds. The fifth and sixth are discussed. 

During the argument of the case the State Attor- 
ney made the following statement to the jury: 

First, “The deceased is not the only man that 
Janie Goshen has been with, she has stayed with 
many others as the defendant knows.” 

Second, “You are all Southern men and you 
know how mad it makes a Southern man for a 
negro to answer him ‘yaas’ and ‘no’. You noticed 
the haughty manner in which this negro answered 
my questions. I have never seen such a haughty 
and impertinent negro on the witness stand.” 

Counsel for the defendant objected to each of the 
above statements. The objection was overruled and 
counsel excepted to the ruling. While the first state- 
ment had some foundation in the evidence and was 
justified for that reason, we do not perceive either its 
relevancy or argumentative force. However that con- 
stitutes no valid objection to its employment by the 
State’s attorney. The testimony of Jane Goshea, the 
defendant’s wife who testified in his behalf, was suf- 
ficient to supply a basis for the statement. The im- 
moral character of the woman became very evident as 
she explained her relations with the deceased during 
the absence of her husband from the city sometime 
previously. No ground was given by counsel for the 
objection to the statements at the time they were made 


and it does not plainly appear that the language was 
unwarranted. See Putnal v. State, 56 Fla. 86, 47 
South. Rep. 864. 


The matter was controllable by the trial court in 
its discretion. See Carter v. State, 68 Fla. 143, 66 
South. Rep. 1000; Wilson vs. State, 47 Fla. 118, 36 
South. Rep. 580. 


The second statement consisted of a comment upon 
the manner of some negro witness in replying to ques- 
tions propounded by the State’s Attorney to him and 
the Attorney’s anger at such demeanor. What wit- 
ness it was the record does not disclose, whether he 
was for the State or the defendant; but if the witness 
was “haughty and impertinent” his manner was ob- 
served by the jury. It does not appear from the rec- 
ord that the State’s Attorney incorrectly described his 
manner on the stand, which is a circumstance the 
jury may consider in placing a value upon his testi- 
mony. 

As to the State’s Attorney’s reaction to the negro’s 
haughtiness of manner the jury could not possibly be 
concerned with it nor influenced by it further perhaps 
than to be amused or surprised that the gentleman in 
his capacity as a representative of the State should 
exhibit such choler over the impudence of a vaunting 
clown. It cannot be supposed that juries composed of 
men of fair character and approved intelligence will 
have their judgments swayed by such trivial and ut- 
terly irrelevant incidents. Tyson v. State, 87 Fla. 392, 
100 South. Rep. 254. The matter was controllable by 
the trial court in its discretion and we are unable to 
say that there was any abuse of it. 

We have found no error in the record, so the judg- 
ment is affirmed. 

TERRELL, C.J. and WHITFIELD and BUFORD, 
JJ., concur. 

STRUM and BROWN, JJ., dissent. 

Opinion filed April 23, 1929. 

A writ of error to the Circuit Court for Palm 
Beach County, C. E. Chillingworth, Judge. 

Dillon Hartridge, for Plaintiff in Error. 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 
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OTHER CASES OF INTEREST 


IN THE CIRCUIT COURT OF THE 

ELEVENTH JUDICIAL CIRCUIT 

OF FLORIDA IN AND FOR DADE 

COUNTY, FLORIDA, COMMON 

LAW. 
No. 11153-C. 

D. L. SHACKLEFORD, doing business 
as D. L. SHACKLEFORD MOTOR 
COMPANY, 

Plaintiff in error, 

v. 

S. W. DURRANCE, 

Defendant in error. 

ERROR TO THE CIVIL COURT OF 
RECORD IN AND FOR DADE COUN- 
TY, FLORIDA; DAVID J. HEFFER- 
NAN, JUGDE. 


ACTION OF REPLEVIN BY D. L. 
SHACKELFORD, DOING BUSINESS 
AS D. L. SHACKELFORD MOTOR 
COMPANY, AGAINST S. W. DUR- 
RANCE. JUDGMENT FOR DEFEND- 
ANT, AND PLAINTIFF BRINGS ER- 
ROR. REVERSED. 

LILBURN R. RAILEY, FOR PLAIN- 
TIFF IN ERROR; 

McELYA, MILLEDGE & JARRELL, 
FOR DEFENDANT IN ERROR. 

This is an action of Replevin, insti- 
tuted by the plaintiff in error against 
the defendant in error, in the Civil Court 
of Record of Dade County, Florida, to 
recover the possession of one five pas- 
senger sedan Lincoln automobile, Motor 
No. 30823, alleged to be of the value 
of $2,500.00. The property was seized 
by the Sheriff under the Replevin Writ, 
was delivered to the plaintiff and was 
not re-delivered to the defendant. 

There was a plea of not guilty. A trial 
was had before a jury, which resulted 
in the following verdict: 

“We the jury find for the defendant 
not guilty. H. A. Williams, Foreman.” 
Upon this-verdict the following judg- 

ment was rendered and entered: 

“This cause coming on to be heard and 
a jury having been duly impaneled and 
sworn to try the issues of the case and 
after having heard the testimony and 
charges of the court and retired to con- 
sider their verdict, returned the follow- 
ing verdict: 

“We the Jury find for the defend- 
ant. So say we all.” 

(Dated) March 27th, 192. 

(Signed) H. A. Williams, 

Foreman.” 

IT IS THEREFORE ORDERED and 

ADJUDGED That the defendant, S. W. 


Durrance, do have, receive and recover 
the personal property described in the 
declaration, to-wit: 

1 Five-passenger, Sedan Lincoln 

Automobile, Motor No. 30823, 
of the value of Twenty-five Hundred 
($2,500.00) Dollars, without prejudice 
to the rights of the defendant to recover 
from the plaintiff and his bondsmen in 
this case damages for the improper su- 
ing out of the writ of replevin. 

IT IS FURTHER ORDERED AND 
ADJUDGED That the costs in the above 
styled cause in the sum of $13.05 be 
and the same are hereby taxes against 
the plaintiff, D. L. Shackelford, doing 
business as D. L. Shackelford Motor 
Company. 

DONE AND ORDERED at Miami, 
Florida, this 20th day of April, A. D. 
1928. 

DAVID J. HEFFERNAN, JUDGE.” 

The defendant filed a motion for a 
new trial, which motion was denied, and 
this ruling forms the basis for the first 
of the two assignments of error. The 
second, and only other, assignment of 
error is that “the court erred in enter- 
ing judgment on the verdict as return- 
ed by the jury.” 

These two assignments will be con- 
sidered together. 

Paragraph 2 of Section 3493 Revised 
General Statutes of Florida of 1920 
provides: 

Judgment for the Plaintiff—When 
Goods Are Delivered To Defendant. 

“Tf it shall appear, as set forth in 
the preceding Section, that the goods 
have been re-delivered to the defend- 
ant upon his forthcoming bond, the 
plaintiff shall take judgment for the 
property itself and against the defend- 
ant and the sureties on the forthcom- 
ing bond of the defendant for the value 
of the property; such judgment to be 
satisfied by the recovery of the prop- 
erty, or of the amount adjudged against 
the defendant and his sureties. After the 
rendition of the judgment, the plaintiff 
may, at his option, sue out a writ of 
possession for the property, and exe- 
cution for his costs, or sue out execu- 
tion against the defendant and his sure- 
ties for the amount recovered as afore- 
said and costs. If he shall elect to sue 
out a writ of possession for the prop- 
erty, and the officer shall return that 
he is unable to find the said property, 
or any of it, the plaintiff may immedi- 
ately sue out execution against the said 


defendant and his sureties as afore- 
said for the whole amount recovered 
against them, or for the amount re- 
eovered less the value of the goods 
found by the oficer. If he shall sue 
out an execution for the whole amount, 
the officer shall release all goods tak- 
en under the writ of possession. In any 
proceeding to ascertain the value of the 
goods, so that judgment for such value 
may be entered, the value of each article 
shall be found, except it shall not be 
necessary to ascertain the value of each 
article of a lot of goods, wares and mer- 
chandise where the same have been re- 
plevined, but it shall be sufficient to as- 
certain the total value of the entire lot 
found for the plaintiff or defendant, as 
the case may be.” 

Paragraph 2 of Section 3494 Revised 
General Statutes of Florida of 1920 
provides: 

Judgment for Defendant—When Goods 
Have Not Been Re-Delivered To Defend- 
ant. 

“When it shall appear as set forth in 
the preceding Section and the property 
shall not have been re-delivered to the 
defendant, judgment shall be entered up 
against the plaintiff for possession of the 
property, and costs, and against him and 
his sureties for the value thereof and 
costs, in the same manner as provided in 
Section 3493, Paragraph 2, for judgment 
in favor of the plaintiff; and the defend- 
ant shall have the same election as in 
said Section according to the plaintiff. 
The value of each article of the goods 
replevined shall be found as is directed 
in said Section, with same exception.” 

It has been expressly held by the Su- 
preme Court of this State that the lan- 
guage of Paragraph 2 of Section 2188 
of the General Statutes of 1906 (now 
Paragraph 2 of Section 3493 of the Re- 
vised General Statutes of 1920) is man- 
datory. Johnson vs. Clutter Music 
House—55 Fla. 385; 46 So. 1. Hickson 
vs. Osteen (Fla.) 91 So. 331. 

The language of Paragraph 2 of Sec- 
tion 3494 of the Revised General Stat- 
utes of 1920, is equally mandatory. 

It is therefore apparent that the ver- 
dict is fatally defective in that it fails 
to either describe or identify the per- 
sonal property which is the subject mat- 
ter of the action, and it likwise fails to 
find the value of said property. The 
judgment in describing the property and 
in adjudicating its value, does not, 
therefore, conform to the verdict. It is 
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essential that the judgment conform to 
the verdict. Holliday vs. McKinne, infra. 
It is likewise essential that the judg- 
ment describe or identify the property 
and adjudicate its value. It therefore 
follows that no valid judgment could 
have been rendered upon the verdict 
which was returned in this action. 

It was said by the Supreme Court of 
Florida in 


Thomas Holliday vs. John McKinne, 
(22 Fla. Rep. 153) (text 160). 


“The judgment as entered by the court 
does not follow the verdict of the jury; 
they find that the plaintiff recover 
‘property’, not ‘the property’ in the de- 
claration described, of the aggregate 
value of five hundred dollars, but ‘prop- 
erty’ of the value of $477.64 dollars 
* * * * * The judgment further author- 
izes ‘a writ of possession to issue for the 
said property’, as described in the de- 
claration. No property is described in 
the verdict, yet the judgment is, that the 
plaintiff have a writ of posession for the 
property described in the declaration. 
The judgment does not conform to the 
verdict, and is, therefore, erroneous. 
There is an entire want of identification. 
There is nothing in the verdict to show 
what property is subject to the writ of 
possession which is authorized to be is- 
sued.” 

See also Johnson vs. 
House, supra. 


Clutter Music 


Still later in the case of Stokes vs. 
Humphries 69 Fla. 468, 68 So. 448, the 
Supreme Court of Florida, in construing 
that portion of Section 2188 of the Gen- 
eral Statutes of 1906, which now com- 
prises Paragraph 2 of Section 3493 of 
the Revised General Statutes of 1920 
said: 

“This provision of the statute con- 
templates that, except in a case of ‘a lot 
of goods, wares and merchandise’, the 
value of each article shall be found, so 
that judgment for such value may be 
entered separately as to each article of 
property adjudicated in the proceeding”. 


While no point is raised, either in the 
Assignments of Error or in the briefs, 
as to the form of the Final Judgment 
that was rendered in this case, it seems 
proper to call attention to the fact that 
said Judgment is not in substantial com- 
pliance with the requirements of ithe 

particular statute applicable to this 
case, viz, Paragraph 2 of Section 3494 
of the Revised General Statutes of 1920. 
In other words said Judgment omits any 
provision for the recovery by the de- 
fendant against the plaintiff and his 


sureties of the value of the replevined 
property and costs. 

See Johnson vs. Clutter Music 
House, supra; Stokes vs. Humphries, 
supra; Hickson vs. Osteen, supra. 
Because of the defects hereinabove 

pointed out, with respect io both the 
verdict and th: judgment, it is obvious 
that both the verdict and the judgment 
are fatally defective, and that the 
Court erred in denying the plaintiffs’ 
motion for a new trial and in rendering 
judgment on the verdict. It is, there- 
fore, ordered that the final judgment 
heretofore rendered and entered in said 
cause be and the same is hereby re- 
versed, and that the cause be and here- 
by is remanded for a new trial. 

DONE AND ORDERED, at Miami, 
Florida, this the 27th day of March, 
A. D. 1929. 

W. L. FREELAND, 
Circuit Judge. 


IN THE CIRCUIT COURT OF HILLS- 

BOROUGH COUNTY, FLORIDA 
J. W. FRAZIER, 

vs. 
S. JACOBS, 
OPINION 

Plaintiff alleges that the Crawford 
Realty Company, a corporation, executed 
its certain promissory notes, which are 
secured by mortgage on certain real es- 
tate, to the Pioneer Land Company, and 
that thereafter the Pioneer Land Com- 
pany assigned the mortgage and endorsed 
the notes to D. W. Cahill and Henry 
Odenthal, who endorsed the notes to the 
plaintiff and assigned the mortgage to 
him and that he is now the holder and 
owner of the notes, together with the 
assignment of mortgage, no part of 
which has been paid. It is further al- 
leged that the defendant received the 
conveyance of the property from the 
Crawford Realty Company and in this 
conveyance assumed and agreed to pay 
the mortgage given by the Crawford 
Realty Company securing the aforesaid 
promissory notes. The deed, which is 
made a part of the declaration by vefer- 
ence, contains the provision: “Said party 
of the second part (S. Jacobs) hereby 
assumes and agrees to pay all three of 
said mortgages.” Immediately preced- 
ing this sentence in the deed is a de- 
scription of the mortgage securing the 
aforesaid notes, along with two other 
mortgages. The recitation of the con- 
sideration in the deed is “the sum of ten 
dollars and other valuable considera- 
tion.” The declaration includes the al- 
legation that a part of the consideration 
for the conveyance as expressed in said 


deed was the assumption of the mort- 
gage securing the notes sued on herein. 
The declaration also shows ihat ithe 
plaintiff in this case has availed himself 
of the provisions in the mortgage au- 
thorizing anticipation of the payment of 
the notes, but the question of whether 
or not such a clause can be used in a 
suit at law is out of the case, under 
former decisions of this Court. 

To this declaration the defendant de- 
murs on several grounds, but the only 
one that it is necessary to discuss raises - | 
the objection that there is no privity 
of contract between the plaintiff and the i 
defendant, and this memorandum will 
be limited to the discussion of that 
question. 

It is unnecessary to enter into a dis- 
cussion of the distinction in the doc- 
trines of Lawrence v. Fox, 20 N. Y., 268; 
Oxford v. Rodney, 14 ves., 417 (Eng.) ; 
Keller v. Ashford, 133 U. S., 610; Cof- 
fin v. Adams, 131 Mass., 133; as I view 
the matter. 

Under our statute, Section , per- 
mitting the real party in interest to sue 
on contract_made for his benefit, it is 
unnecessary that there be a novation, nor 
is it necessary that the promise be for 
the sole benefit of the third party, as is 
contended by the defenaant; it is enough 
that there be a consideration between 
the promisor and the promisee and that 
there be a clear intent and purpose to 
effect a direct and substantial benefit 
to the third party. Woodbury v. Tampa 


Water Works Company, 57 Fla., 249; 
49 So. 556. 
It was said in Bank v. Perkins, 87 


So. 912; 81 Fla., 341: “In order that a 

promise made by one person to another 

for the benefit of a third person shall 

constitute the first the debtor of the 

third and entitle the third person to 

sue the first on such promise, it must 

appear that there was a clear intent 

upon the part of both the first and the 

second that the third shall become such 

debtor. The mere fact that the third 

might be benefited is not sufficient.” 
“The purpose of the statutory pro- 

vision that ‘any civil action at law may 

be maintained in the name of the real 

party in interest’ is to relax the strict 

rules of the common law so as to enable i 

those directly interested in, but not 

parties to a contract, to maintain an ac- 

tion for its breach; and the _ statute 


should be so applied as to accomplish its 
salutory purpose.” 

In Bank v. Bank, 42 So., 846 it is held 
“The contention by defendant in error 
is that no one but McAdow could sue on 
the contract of guaranty, that no con- 
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tractual relation existed between the 
plaintiff and defendant, and that no 
consideration is shown to support a con- 
tract between the parties, and therefore, 
there is no valid contract * * * .” “If 
the contract was intended for the ben- 
efit of the new bank, as we think it was, 
then there can be no question that it 
has a right to use upon it * * * .” “This 
was not the doctrine of the common law 
in a case like this, and perhaps is not 
the rule in several American states; but 
under statutes like ours, authorizing the 
real party in interest to sue (Sec. 981, 
Rev. St. 1892) we think the question is 
settled.” 

Is the plaintiff in position under this 
authority to bring this suit? 

In Herrin v. Abbe, 45 Fla., 769; 46 
So., 183 it is said: “A promise by the 
purchaser of lands that are subject to a 
mortgage to assume and pay off the in- 
cumbrance as a part of the consideration 
or purchase price is not required to be 
in writing, because it is not the promise 
to pay the debt of another, but_it is the 
promise to pay to a third party the debt 
the grantee owes to_the grantor. The 
fact that in thus paying his own debt 
the grantee incidentally discharges the 


debt of his grantor does not bring the 
promise within the statute of frauds.” 
In this connection see Wright v. Terry, 
23 Fla., 160; 2 So., 6. 

Under these authorities I am of the 
opinion that the plaintiff may bring 
suit, and demurrer will necessarily be 
overruled. 

L. L. PARKS, 
Judge. 


IN THE CIRCUIT COURT OF THE 
FOURTH JUDICIAL CIRCUIT OF 
THE STATE OF FLORIDA, IN 
AND FOR DUVAL COUNTY. 


Case No. 10187-L. 
STATE OF FLORIDA ex rel. Fred H. 
Davis, Attorney General, 


Relator, 
vs. QUO WARRANTO 
W. HENRY BRYANT, 
Respondent. 
JUDGMENT 


This cause coming on to be further 
heard upon information filed 
herein the 27th day of February, A. D. 
1929, praying that due process of law 
issue to the respondent to answer the 
State by what warrant or authority of 
law, he claims to exercise the office, 
liberties, powers and duties of Attend- 
ance Officer for the Board of Public 
Instruction for the County of Duval, 
State of Florida, the motion of the re- 


lator for the issuance of the writ of quo 
warranto, the order of this Court of the 
27th day of February A. D. 1929, for the 


‘issuance of an alternative writ of man- 


damus to issue as prayed and moved 
for, said writ issued pursuant to said 
information, motion and order, the re- 
spondent’s motion to quash and demur- 
rer to said information and his motion 
for leave to answer after determination 
of the questions of law raised by his 
motion and demurrer, and the same hav- 
ing been argued by counsel for the re- 
spective parties, and considered by the 
Court, and it appearing to the Court 
from said information, that W. P. Dou- 
glass was on or before the Ist day of 
July, A. D. 1928, duly appointed by the 
Board of Public Instruction for the 
County of Duval, State of Florida, as At- 
tendance Officer for the period of one 
year beginning July Ist A. D. 1928, ata 
salary of Thirty-nine Hundred Dollars 
($3900.00) payable at the rate of Three 
Hundred Twenty-five Dollars ($325.00) 
monthly, and that said salary was duly 
fixed, approved and placed in the Budget 
for the fiscal year of said Board, begin- 
ning July ist, A. D. 1928, and the said 
appointment was made in accordance 
with and in and by virtue of the author- 
ity of Section 1 of Chapter 9135 of the 
Acts of Florida, 1923, and that the said 
W. P. Douglass thereupon entered upon 
the performance of his said duties as 
such Attendance Officer, and duly per- 
formed the same until January 22nd, 
A. D. 1929, when without notice and 
without preferring any charges against 
him and without advising him or inform- 
ing him that he had in any way neg- 
lected or failed to perform his duties 
as such statutory officer, he was ousted 
and the defendant was by the said 
Board appointed in his place, and that 
the said defendant has since said 22nd 
day of January, A. D. 1929, usurped the 
said office of Attendance Officer for 
the Board of Public Instruction, Coun- 
ty of Duval, State of Florida, and that 
he claims to be the Attendance Officer 
of said County and as such to perform 
and exercise all duties, powers and priv- 
ileges of said Attendance Officer and 
thereby usurps the same to the prejudice 
and wrong of the people of the State of 
Florida, and the said information fur- 
ther averring that the appointment of 
the said defendant was unlawful and 
void and that the Board of Public In- 
struction for the County of Duval, Flor- 
ida, was without right, power or author- 
ity to oust the said W. P. Douglass from 
the office of Attendance Officer for the 
Board of Public Instruction for the 


County of Duval, State of Florida, and 
put the defendant in his place, and that 
such act was a usurpation of power and 
was unwarranted and that the defend- 
ant attempting to hold such office and 
enjoy such franchises, does so without 
lawful authority, to the prejudice and 
wrong of the people of the State of 
Florida, and it further appearing to the 
Court that the organic law provides that 
the Legislature shall provide for the 
election by the people or appointment by 
the Governor of all State and County 
officers not otherwise provided for by 
this Constitution, and fix by law their 
duties and compensation and that the 
Legislature shall not create any office, 
the term of which shall be longer than 
four years; Constitution of Florida, 
Article XVI, sections 27 and 7; that the 
attendance officer of the Board of Pub- 
lic Instruction of Duval County holds 
his position and exercises its duties and 
powers by virtue of Chapter 7808, as 
amended by Chapter 9135, Laws of Flor- 
ida, 1919 and 1923, respectively, Com- 
piled General Laws of Florida, 1927, 
Sections 688, 689, 690, 691, 692, 693 and 
694; that the County Board of Public 
Instruction in each county is authorized 
and decreed (directed) to appoint one 
or more attendance officers, as may be 
necessary for the faithful execution of 
the provisions of the Compulsory School 
Attendance Law, and to prescribe the 
district or territory to be under the 
supervision of said attendance officer 
or officers, and to fix the compensation 
of said attendance officer, or officers, 
for the time actually employed in the 
performance of duties, said compensa- 
tion to be paid from the county school 
fund, the said board being authorized to 
remove any attendance officer who fails 
to perform his duties as prescribed by 
said law; (Sec. 688 C. G. L.) that the 
duties of an attendance officer are: to 
take during the month of June in each 
and every year a school census (Sec. 
689 C. G. L.); to serve notices upon 
parents, or others having custody of 
any child who is absent from school in 
violation of said law (Sec. 690 C. G. L.); 
to furnish the principal or teacher in 
charge of any school within his district, 
or territory, a list of the names of all 
children who should attend such schools 
(Sec. 691 C. G. L.); to make and file 
complaints in due form before the proper 
court against anyone violating the pro- 
visions of said law (Sec. 693 C. G. L.); 
to keep a record of all attendance notices 
served, all cases prosecuted, fines im- 
posed, and other services rendered, and 
to make annual report of same to said 
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board, on blanks to be furnished him, 
to make reports more frequently if re- 
quired by said board, and to perform 
such other duties as shall be required of 
him by the county superintendent of 
public instruction (Sec. 694 C. G. L.); 
that in the proper enforcement of said 
law, he is authorized to enter any office, 
factory or business house, of any na- 
ture whatsoever, for the purpose of as- 
certaining whether or not any child or 
children are enrolled or employed there- 
in who, under the provisions of said law, 
should be in attendance upon any school 
(Sec. 692 C. G. L.); and it further ap- 
pearing to the Court that the term “of- 
fice” implies a delegation of a portion 
of the sovereign power to, and posses- 
sion of it by the person filling the of- 
fice, a public office being an agency for 
the State, and the person whose duty it 
is to perform the agency being a public 
officer; that the term embraces the 
idea of tenure, duration and duties, and 
has respect to a public trust to be exer- 
cised in behalf of government; that it 
embraces a person in the service of the 
government who derives position 
from a legally authorized election or ap- 
pointment, whose duties are continuous 
in their nature and defined by rules pre- 
scribed by government and not by con- 
tract, consisting of the exercise of im- 
portant public powers, trusts, or duties, 
the place and the duties remaining 
though the incumbent dies or is changed, 
every office in the constitutional mean- 
ing of the term implying an authority 
to exercise some portion of the sovereign 
power, either in making, executing or 
administering the laws; it further ap- 
pearing that in the execution of the 
certain duties imposed upon an attend- 
ance officer under said law in the mat- 
ter of serving notices upon those having 
children within his territory who should 
go to school, the failure to observe which 
leads to the filing of complaints in 
courts by the attendance officer against 
them, the filing and prosecution in court 
of such complaints, and the entry into 
and upon the private property of others 
in the enforcement of the law even, if 
necessary, against the will of the own- 
ers of such property, is the exercise of 
an important portion of the sovereign 
power of the State as the agent thereof; 
it further appearing that the Legisla- 
ture has not provided for the election 
by the people or the appointment by the 
Governor of an attendance officer, or 
that such an officer has been, otherwise, 
provided for by the Constitution; that 
no compensation has been fixed by the 
Legislature and that the Board of Pub- 


lic Instruction of Duval County, is with- 
out authority to fix such compensation, 
County Commissioners of Hillsborough 
County vs. Savage, 63 Fla. 337, text 
pages 340, 341, 588 Southern 835; State 
ex rel. Clarkson vs. Philips, 70 Fla. 340, 
text page 358, 70 South. 3867; and State 
ex rel. Martin vs. Board of County Com- 
missioners of Hillsborough County, 81 
Fla. 27, 87 South. 47; that no oath has 
been prescribed to be taken by the in- 
cumbent thereof thus vested with the 
sovereign power, Constitution of Florida, 
Article XVI, Sec. 2; that the tenure to 
said office has not been fixed by the 
Legislature, within a period not to ex- 
ceed four years, or for any tenure; that 
Chapter 7808, Laws of 1919, as amend- 
ed by Chapter 9135, Laws of 1923, (The 
Compulsory School Attendance Law, Ar- 
ticle 7, Chap. 1, Title V, First Division, 
Compiled General Laws of Florida, 1927) 
insofar as the same commands and em- 
powers said attendance officer to exer- 
cise sovereign powers, is in violation of 
the Constitution of this State, and void; 
that the title to an alleged public of- 
fice, the incumbent of which is charged 
by law with the enforcement of the law, 
is in question; that no facts appear 
showing the deprivation or usurpation 
of any legally constituted public office, 
or of any franchise, right or privilege 
derived from the State and enuring to 
the personal benefit of the particular 
incumbent; that quo warranto will not 
lie except to test the right of a person 
to hold an office or franchise or exer- 


_ cise a right or privilege the peculiar 
‘ powers of which are derived from the 


State. State ex rel. Merrill vs. Gerow, 
79 Fla. 804, text 807, 85 Sou. 144; that 
the respondent does not hold an office 
the title to which can be tested by quo 
warranto. State ex rel. Attorney Gen- 
eral vs. Jones, 16 Fla. 306, 308, 309, 
State ex rel. Clyatt vs. Hocker, 39 Fla. 
477, 22 South. 721; Advisory Opinion to 
Governor 49 Fla. 269, 39 South. 63; 
State ex rel. Attorney General vs. 
Bryan, 50 Fla. 293, text 378, 39 So. 929; 
State ex rel. Holloway vs. Sheats, 78 
Fla. 583, 83 So. 508; State ex rel. At- 
torney General vs. Jones, 70 Fla. 56, 84, 
So. 84; State ex rel. Attorney General 
vs. Daniel 87 Fla. 270, 99 So. 804; that 
the demurrer of the respondent should 
be sustained and the alternative writ 
quashed; it is, thereupon, ordered, ad- 
judged and decreed that the demurrer 
of respondent be, and the same is, here- 
by, sustained upon grounds numbered 
1, 2, 3, 5 and 18; and that the alterna- 
tive writ of quo warranto be, and the 
same is, hereby, quashed. 


The Court having sustained the de- 
murrer to the information, finds it 
necessary to pass upon the motion for 
the fixing of time for the respondent to 
answer. 

Done and ordered at Chambers, Jack- 
sonville, Florida, this 25th day of March, 
A. D. 1929. 

(Signed) 
GEORGE COUPER GIBBS 
JUDGE. 

M. H. Long for Relator. Thos. B. 
Adanis, filed a brief for Relator. 

Jas. H. Bunch for Respondent. 


IN THE CIRCUIT COURT OF THE 
FOURTH JUDICIAL CIRCUIT OF 
THE STATE OF FLORIDA, IN 
AND FOR DUVAL COUNTY 
State of Florida ex rel. Marian L. Cros- 
by, joined by her husband, Ardell 

Crosby, 
Relators, 
vs. 

The Board of Public Instruction for the 
County of Duval, State of Florida, a 
corporation, W. F. Bunch, J. C. Cop- 
pedge, Sr. and F. C. Browning, as 
members of the said Board, and W. 
F. Bunch, as chairman thereof. 

Respondents. 
ORDER 
This matter coming on to be heard 
upon the petition of the relator, Marian 

L. Crosby, joined by her husband, Ardell 

Crosby, for the issuance of a writ of 

mandamus to the respondents, The 

Board of Public Instruction for the 

County of Duval, State of Florida, a 

corporation, and W. F. Bunch, J. C. 

Coppedge, Sr., and F. C. Browning, as 

members of said Board of Public In- 

struction, and W. F. Bunch, as chair- 
man of said Board, commanding said re- 
spondent Board and the members there- 

of to reinstate the relator, Marian L. 

Crosby, to the position and employment 

of Secretary and Assistant Bookkeeper 

to the Business Manager of the School 

System of Duval County, Florida, and to 

permit her to perform the usual and 

customary duties pertaining to said po- 
sition and employment and commanding 
said respondent,.W. F. Bunch, as Chair- 
man of said Board, to prepare and sign 
as Chairman of said Board, three war- 
rants or drafts, each in the sum of One 

Hundred Dollars ($100.00) for payment 

of installments of salary, due to relator, 

Marian L. Crosby, respectively, for the 

last half of January, A. D. 1929, the 

first half of February, A. D. 1929, and 
last half of February, A. D. 1929, drawn 
on a bank in the City of Jacksonville, 

Florida, which is a depository of said 
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Board and in which it has_ sufficient 
funds to pay said drafts or warrants 
and that upon said warrant being so 
signed by said Chairman he shall then 
forthwith deliver the same to R. B. 
Rutherford, County Superintendent of 
Public Instruction of said County, for 
his countersignature as Secretary of 
said Board thereto, and said relator in 
her said petition further praying that 
such further orders may be made in the 
premises as justice may require, and the 
same having been argued by counsel for 
the relators, and it appearing to the 
Court that the relators, in and by their 
said petition, have not shown a clear, 
legal right to the performance of the 
acts therein prayed for; that no facts 
are alleged showing that the position to 
which it is prayed the relator, Marian 
L. Crosby, be reinstated is other than 
that of an employment under contract, 
partaking of no such public, or govern- 
mental, functions as would permit the 
issuance of the writ of mandamus; that 
the writ of mandamus does not lie to 
enforce the private rights of the relator, 
Marian L. Crosby, under her alleged 
contract with the respondent, Board of 
Public Instruction; and that whatever 
rights she may have by virtue of her 
said contract may be determined by a 
suit at law and, thereafter, duly and 
legally enforced, it is thereupon, on con- 
sideration, ordered, adjudged and decreed 
that the prayer of said petition for the 
issuance of the writ of mandamus, be, 
and the same is, hereby, denied. 

Done and ordered at Chambers, Jack- 
sonville, Florida, this 16th day of March, 
A. D. 1929. 

(Signed) 
GEORGE COUPER GIBBS 

Martin Long and Thos. B. Adams for 
relators. 


IN THE DISTRICT COURT OF THE 
UNITED STATES, IN AND FOR 
THE SOUTHERN DISTRICT 
OF FLORIDA 

SEVERA N. HIGGS, 
Plaintiff, 
vs. No. 3256 
COMBUSTION ENGINEERING COR- 
PORATION, a Corporation, 
Defendant. 
ORDER . 

THIS CAUSE came on to be heard 
upon defendant’s special appearance and 
motion to quash the attempted service 
by publication shown by the record in 
said cause, and said matter having 
been duly argued by counsel for the re- 
spective parties; and the Court being of 
the opinion that § 2609 Revised Gen- 


eral Statutes of Florida, same _ being 
also § 4256 Compiled General Laws of 
Florida, when tested by the rules laid 
down by the Supreme Court in the case 
of Wuchter v. Pizzutti, 276 U. S. 13, 72 
L. Ed. 446, is void as applied to a for- 
eign corporation not doing business in 
this State; 

It is thereupon CONSIDERED AND 
ORDERED that said motion to quash be 
and the same is hereby granted, and 
the said attempted service by publication 
is hereby quashed, and this suit is here- 
by abated and dismissed at the plain- 
tiff’s costs, to be taxed by the Clerk of 
said Court. 

DONE AND ORDERED in Chambers 
at Jacksonville, Florida, this April 19, 
A. D. 1929. 

LAKE JONES, 
JUDGE. 


IN THE CIRCUIT COURT OF THE 
11TH JUDICIAL CIRCUIT OF THE 
STATE OF FLORIDA, IN AND 
FOR DADE COUNTY. 
RICHARD F. HOWE, as 
Executor, 

Appellant, 

vs. 

ANNA SCHWENN, H. SCHWENN, 
L. F. CARR, CHEW S. DOCK and 
PHILIP KAY, 

Appellees. 

APPEAL FROM COUNTY JUDGE’S 
COURT, DADE COUNTY, 
FLORIDA 

Charles Deering died February 5, 
1927. On September 10, 1921, he ex- 
ecuted a will which contained this pro- 
vision: 

“IT also give and bequeath to any 

household servants who have been in 

my employ for one year, Five Hundred 

($500) Dollars. And to any household 

servants who have been in my em- 

ploy two or more years, Five Hundred 

($500) Dollars for each such year.” 

This will was duly witnessed as re- 
quired by law and two of the witnesses 
thereto were Chew S. Dock and Philip 
Kailscher, who afterwards had his name 
changed to Philip Kay. A codicil to the 
will was made February 3, 1925, a sec- 
ond codicil was made on February 21, 
1926, a third codicil was made on March 
4, 1926, and a fourth codicil was 
made April 21, 1926. Neither codicil at- 
tempts to change the quoted provision 
of the will. 

Letters testamentary were duly issued 
to Richard F. Howe as executor of the 
last will and testament of Charles Deer- 
ing, deceased. 

The executor filed proof of publica- 


tion of notice to creditors, legatees, dis- 
tributees, and all persons having claims 
or demands against the said estate. 

On December 5, 1927, the claimants, 
Anna Schwenn, H. Schwenn, L. F. Carr, 
Chew S. Dock and Philip Kay filed with 
the County Judge their several claims to 
distribution as legatees under the will 
of Charles Deering, deceased, by reason 
of having been in the employ of Charles 
Deering, deceased, as household serv- 
ants for more than one year prior to 
the death of the said Charles Deering, 
deceased. 

The answers of the executor to these 
claims are that the claimants Dock and 
Kay were at one time household serv- 
ants of Charles Deering, but that they 
were not his household servants at the 
time of his death and had not been in 
his employ for a long time prior to his 
death, that neither H. Schwenn, L. F. 
Carr, nor Anna Schwenn were in the 
employ of the intestate at the time of 
his death and that such employment 
ceased long before his death. There is a 
stipulation in the record agreeing that 
all the claimants were, during the re- 
spective periods that they were em- 
ployed by Charles Deering, deceased, 
household servants. 

The answers of the said executor 
claim that he is advised that under the 
terms of the will of the said Charles 
Deering the bequest (hereinabove quot- 
ed) is not available to any person ex- 
cept those who were household servants 
of the said Charles Deering at the time 
of his death, and that, theerfore, the 
respondent has refused to allow the 
claims of all of the said claimants and 
prays that their petitions and claims be 
dismissed. 

Upon motion of counsel for these 
claimants the County Judge struck from 
the answers of the executor so much 
thereof as alleged that the claimants at 
the time of the death of said Charles 
Deering were not his household servants 
and were not in his employ and had not 
been for a long time past and also 
struck from the said answers so much 
thereof as claimed that the bequest 
above mentioned was not available to 
any person except those who were house- 
hold servants of the said Charles Deer- 
ing at the time of his death upon the 
ground that such allegations were im- 
material and irrelevant and constituted 
no legal grounds for refusing the pay- 
ment of petitioners’ claims. 

Subsequently, by leave of court, the 
executor filed amended answers io the 
petition of the claimants alleging that 
the employment of the petitioners Anna 
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Schwenn and H. Schwenn terminated 
August 1, 1921, and that said two peti- 
tioners were discharged from the serv- 
ice of Charles Deering and that the pe- 
riod of service of each of said petition- 
ers was five years and seven months; 
that the employmint of the petitioner 
L. F. Carr was not continuous, but cov- 
ered two periods; and that said employ- 
ment was finally terminated October 3, 
1925, and that the aggregate time of 
said employment was five years and ten 
months, when the said petitioner left 
the employment of Charles Deering vol- 
untarily; that the employment of the 
petitioner Philip Kay by Charles Deer- 
ing was terminated July 1, 1925, when 
the petitioner left the employment of 
Charles Deering voluntarily and that 
the total time of his service in such em- 
ployment was seven years and _ nine 
months, and alleges that the empioyment 
of the petitioner Chew S. Dock was in- 
termittent and not continuous beginning 
March 15, 1903, and ending September 
28, 1923, a total of fifteen years and 
twenty-four days during the said period 
from March 15, 1903 to September 28, 
1923, and that said employment was 
finally terminated on September 28, 
1923, when the claimant left the said 
employment voluntarily, but that there- 
after the decedent, Charles Deering, 
made seven payments to Chew S. Dock 
by way of gifts between June 23, 1924, 
and September 30, 1925, aggregating 
$2775.00 


On motion of the petitioners so much 
of the said amended answers that al- 
leged the discharge of Anna Schwenn 
and H. Schwenn and so much of the 
amended answer as alleged that the em- 
ployment of L. F. Carr was not continu- 
ous but he left the employment of 
Charles Deering voluntarily and so much 
of the answer that alleged that Philip 
Kay left the employment of Charles 
Deering voluntarily and so much of the 
answer as alleged that the employment 
of the petitioner Dock was not continu- 
ous and that he left the employment 
- voluntarily was stricken from the files 
upon the ground that such amended 
answer did not constitute any legal 
ground for refusing the payment of pe- 
titioners’ claims. Testimony was taken 
and a stipulation was filed agreeing 
that all of the claimants were, during 


the respective periods that they were 
employed by Charles Deering, deceased, 
household servants; that Mr. Deering 
maintained for some time a home in the 
City of Miami and a country place at 
Cutler, Florida, and that some of the 


petitioning claimants were employed at 
one of these places and some at _ the 
other, and to some extent were employed 
at both. It is also admitted by stipula- 
tion that Charles Deering, deceased, was 
at the time of his death more than 
seventy years old, that he had for forty 
years or more immediately preceding 
his death maintained one or more house- 
holds and employed household servants. 
All the claimants had been household 
servants in the employ of the testator; 
but none of them was so employed at 
the time of the testator’s death. 

The petitions of the several claimants 
show that Anna Schwenn had been em- 
ployed by the testator about five years; 
H. Schwenn about five years; L. F. 
Carr about six years; Philip Kay about 
eight years and Chew S. Dock about 
twenty-one years, and these periods of 
service are substantially proved by the 
evidence. 

These respective periods of employ- 
ment by the testator are alleged by the 
claimants to have terminated as follows: 

Anna Schwenn __. ..July 28, 1921 


H. Schwenn July 28, 1921 
L. F. Carr ____..... October 20, 1925 
Chew S. Dock September 30, 1925 
Parley July 1, 1925 


The testimony of the claimant Chew S. 
Dock shows that his employment ter- 
minated in October 1924. The termina- 
tion of the employment of the other 
claimants, as set forth in their claims, 
is substantially proved by the evidence. 
From this statement it is seen that 
all the claimants were, at one or more 
times, household servants of the testator 
for more than one year and that neither 
had been a household servant of his for 
more than a year before his death. 
The court found that the claimants 
were entitled to the following sums: 


Anna Schwenn $2500.00 
H. Schwenn $2500.00 
Chew S. Dock . 
Philip Kay $4000.00 


and the executor was directed to pay 
these amounts to the claimants. From 
this order the executor appealed. 

The testator gives “to any household 
servant who has been in my employ for 
one year, five hundred ($500) dollars.” 
And “to any household servants who 
have been in my employ two or more 
years, five hundred ($500) dollars for 
each such year”. 

In the brief of appellees it is stated 
that under all the asignments of error 
there is only one question necessary to 
be determined, and that is, ““Are the ap- 
pellees entitled to distribution under the 


provisions of the will quoted above, 
none of them being’ in the testator’s em- 
ploy at the time of his death?”, and I 
agree that the solution of that question 
will dispose of the case. 

“Wills and the construction of them 
do more perplex a man than any other 
learning” said Lord Coke, and Judge 
Story said “The cases almost overwhelm 
us at every step of our progress; and 
any attempt even to classify them, much 


‘less to harmonize them, is full of the 


most perilous labor”, and Justice Miller 
has added that “very few classes of 
cases are more frequent and more per- 
plexing in the courts than the construc- 
tion of wills”. 

“A will speaks as of the date of the 
death of the testator and will be con- 
strued as opearting according to then 
existing conditions unless a contrary in- 
tent appears.” 2 Schouler on Wills, 
See. 843. 

“It is a well settled general rule that 
wills should be construed to speak and 
take effect as if executed immediately 
before the death of the testator, unless a 
contrary intention shall appear.”—28 
Ruling C. L. 224. 

“If two constructions are each fairly 
possible, one of which indicates an ab- 
surd or unjust intention, and the other 
indicates a reasonable and fair inten- 
tion, the courts will give preference to 
that construction which indicates a 
reasonable and fair intention.” 1 Page 
on Wills, See. 813. 

Governed by these principles of law 
what then is the proper construction 
of this provision of the will? 

The testator, at the time of his death, 
was more than seventy years old, and 
he had for forty years or more imme- 
diately preceding his death maintained 
one or more households and employed 
household servants. 

That it was his purpose to bequeath 
a legacy to any household servant who 
had been in his employ for a year or 
more without reference to when the 
household servants were employed or 
when such employment terminated seems 
to me to be an unreasonable construc- 
tion and one which would indicate an 
absurd and unjust intention, and not a 
fair and reasonable intention. If the 
provisions were literally construed to 
mean any household servant who had 
been in his employ for one year it 
could and would mean any household 
servant of the testator who happened to 
be such servant forty, or twenty, or ten 
years before his death and whose em- 
ployment terminated at any period, 
however distant in the past, after a 
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year’s employment, and, as has been 
pointed out, such construction could 
embrace one who in the meantime had 
become a physician, or a banker, or a 
farmer. One is not a household servant 
now merely because he was such serv- 
ant some time in the past. He may have 
been a household servant in years past 
and in recent years have been in other 
and distinct callings. 


The contention that the language of 
the bequest must be construed as em- 
bracing not only household servants 
employed at the time of the testator’s 
death, but all persons previously em- 
ployed by the testator as household serv- 
ants and embracing a period of forty 
years does not appear to me to be a 
reasonable construction of this provision 
of the will. 


A statute of this state on the subject 
of divorce provides: (Revised General 
Statutes 1920, Section 3189)— 

“In order to obtain a divorce the 
complainant must have resided two 
years in the State of Florida before 
the filing of the bill.” 

Our Supreme Court has said in Miller 
v. Miller, 33 Fla. 453, 15 So. 222, and in 
Donnelly v. Donnelly, 39 Fla. 229, 22 So. 
848, that this statute means “should 
have resided in this state continuously 
for two years next prior to the filing 
of the bill’. 

The same principle is otherwise ex- 
pressed: “He who considers merely the 
letter of an instrument goes but skin 
deep into its meaning.” Broom’s Legal 
Maxims, 8th Ed. p. 685. 


In the case of In Re: Kleins Estate, 


88 Pac. 798, decided by the Supreme 
Court of Montana, the language of the 
bequest was: 


“T give and bequeath the sum of one 
thousand dollars ($1,000) each, to 
each one of the employees of the firm 
of Gaus & Klein, at Helena and Butte, 
Montana, and New York, State of New 
York, who shall have been in the em- 
ploy of said firm one (1) year or more 
previous to my decease.” 

and the court held: 


“We hold that Harry Klein intend- 
ed to reward those employees of the 
business in which he was engaged un- 
der the name of Gaus & Klein, who 
should be in the employ of either of 
the co-partnership or corporation of 
Gaus & Klein at the time of his death, 
and who had been in such employ for 
one year immediately prior thereto.” 
In the case of Marcus v. Marcus, an 

English case, 56 L. J. Ch. 830, 57 L. 
T. Rep. N. S. 399, the court construed 
a will containing the following clause: 

“My office and warehouse em- 
ployees, such as clerks and workmen, 
shall have to receive six months’ full 
salaries.” 

There were three sets of claimants, 
those in the testator’s employ at the 
date of the will; those in his employ at 
the date of his death, and those in his 
employ at both dates, and it was held 
that the testator meant to include only 
those in his employ at the date of his 
death. The reasons given by the court 
were that the words used refer to a 
class not in the strict legal sense, as a 


group ascertained or to be ascertained 
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who are to take a portion of a given 
subject matter according to the num- 
ber there are to share, “but a class in 
the general meaning of the word, as a 
man’s children, a woman’s cousins, or a 
manufacturer’s millhands. If the testator 
had meant only those who were in his 
employ at the time he drew up his will, 
nothing would have been easier than to 
have named them. Instead he regards 
his employees as a class to be deter- 
mined and gives the mode by which the 
trustees who have to ascertain it when 
the time comes are to define the per- 
sons who are to take. If testator meant 
those at the date of his will he would 
have said so.” 

In Jarman on Wills (6th Ed), 403, 
the rule is stated to be: 

“Legacies to clerks, servants and 
the like are also, as a rule, gifts to 
a class and therefore those, and only 
those, who are in the testator’s serv- 
ice at the time of his death can take 
under such a bequest.” 

Applying these rules of interpretation 
to the case before me the bequest is con- 
fined to those household servants who 
had been in the testator’s employ for one 
year or more next prior to his death. 

I think the court erred in entering the 
order striking those parts of the answer 
as alleged that at the time of the death 
of Charles Deering the claimants were 
not in his employ and had not been for a 
long time past, and in entering its order 
requiring the executor to pay the sev- 
eral claims of the claimants, and so 
the order and judgment is reversed. 


(Signed) A. J. ROSE, 
Circuit Judge. 
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NOTES AND COMMENT 


SUPREME COURT’S MEMORANDUM 
DECISION IN 120 SOUTHERN, 
PAGE 327, AFFIRMING JUDGE 
BARNS IN APPPOINTING RECEIV- 
ER FOR MORTGAGED PROPERTY, 
WHERE THERE WAS NO ALLEGA- 
TION OF INSOLVENCY, BUT AN 
ALLEGATION OF NON-RESIDENCE 
INSTEAD, DISCUSSED BY JAMES 
M. CARSON, OF THE MIAMI BAR. 


By Memorandum Decision in 120 
Southern, page 327, the Florida Supreme 
Court affirmed Judge Barns in appoint- 
ing a receiver for mortgaged property, 
and there was no allegation of insolv- 
ency but an allegation of non-residence 
instead. 


In the brief and argument in this case 
we simply took the position that if the 
Supreme Court meant to follow the case 
of Pasco vs. Gamble in 15 Florida, the 
Coyle case must be affirmed. 

If the Court reversed this case it was 
necessary to overrule the decision in 
Pasco vs. Gamble. 

You expressed interest in the case 
upon the other angle and that is whether 
an order allowing supersedeas, which 
order limited the effect of the super- 
sedeas to staying proceedings under the 
receivership, but did not hinder the com- 
plainant from going ahead with the main 
case. That question was decided by the 
Court in the case of Coyle vs. Dean, 94 
Florida, 637; 114 Southern, 526. 

Judge Barns fixed a supersedeas bond 
of $2,000.00 but limited the effect of it 
in his order. 

I am enclosing you copy of my brief 
in support of the motion for an increase 
of supersedeas bond. On page 2 you 
will notice this line: 

“If this court should hold expressly 
by an opinion in this cause that the 
appeal from the interlocutory order 
appointing a receiver does not stay or 
delay the proceedings in the main 
cause, and that the Appellee herein, 
who is complainant below, may pro- 
ceed to final decree of foreclosure and 
sale of the property, notwithstanding 
the pendency of this appeal, then the 
bond required and given may be suf- 
ficient; but it is respectfully submit- 
ted that so to hold would not be in 
accordance with the prior decisions of 
his Court.” 

A reading of the opinion last cited 
will show you that the court specifical- 
ly held that a supersedeas only operated 
to stay the effect of the receivership, 


“until disposition of the appeal in this 
court or until the case is otherwise dis- 
posed of in the court below.” 

The Court said further: 

“This order does not affect the 
rights of the parties to otherwise pro- 
ceed with the litigation the same as if 
no interlocutory order had _ been 
made.” 

The brief and citations follow: 
IN THE SUPREME COURT OF 
FLORIDA 
LEO J. COYLE and ANN N. COYLE, 
his wife, and PHILIP HANICK, 
also known as Philip Henick, and 
JANE HANICK, his wife, (name Jane 
fictitious; real first name unknown 
to Complainant), 
Appellants, 
versus 
S. BOBO DEAN CORPORATION, a 
Florida corporation, 
Appellee. 

BRIEF IN SUPPORT OF MOTION FOR 
INCREASE OF SUPERSEDEAS 
BOND 
Statement of Facts 

A Bill to foreclose a second mortgage, 
upon which the total amount due is ap- 
proximately One Hundred Thousand 


Dollars ($100,000.00), was filed by the 


Appellee herein as complainant, on 
June 30, 1927. 

On August 4, 1927, an order appoint- 
ing a receiver was entered, and on Au- 
gust 8, 1927, an appeal was taken to this 
Court. Supersedeas Bond in the amount 
of Two Thousand Dollars ($2,000.00) was 
given. The amount due on the mortgage 
is approximately-One Hundred Thousand 
Dollars ($100,000.00). 

The Appellee has filed in this Court 
a Motion for an Increase of Bond, or 
failing that, for an Order vacating the 
supersedeas. 

Argument 

The procedure now being followed is 
based upon an opinion of this Court or- 
dering an increased bond io be filed. 

Edgerton vs. West, 38 Fla. 338. 

This Court has never precisely decid- 
ed whether an appeal from an order ap- 
pointing a receiver with supersedeas 
has the effect of staying the enforce- 
ment of the interlocutory order only, or 
whether the whole case, and any pro- 
ceedings whatever thereon in the lower 
Court, are superseded. 

It has been held by this Court that 
supersedeas of a decree appointing a 
receiver does not discharge the receiver, 
but suspends his authority pending the 
supersedeas. 


Continental N. B. A. vs. Scott, 41 Fla. 
421, 

It has been further held by this Court 
that when an appeal with supersedeas is 
pending in the Supreme Court, the Ap- 
pellant need not plead in the Circuit 
Court to an amended bill filed in the 
same cause. 

State vs. Gibbs, 68 Fla. 334. 

This opinion is based on the opinion 
in the case of Holland vs. State, 15 Fla. 
549, 

The clear inference from the Holland 
case and the Gibbs case is that the main 
suit cannot proceed to final decree dur- 
ing the pendency of an appeal with su- 
persedeas in this Court. That being 
true, the bond of Two Thousand Dol- 
lars ($2,000.00) is utterly inadequate, 
because it will not even cover interest on 
the amount due for even three months, 
and certainly will not cover any other 
damages of any sort which the Appellee 
herein may suffer on account of the 
wrongful suing out of an appeal. 

If this Court should hold expressly by 
an opinion in this cause that ithe appeal 
from the interlocutory order appointing 
a receiver does not stay or delay the 
proceedings in the main cause, and that 
the Appellee herein, who is complainant 
below, may proceed to final decree of 
foreclosure and sale of the property, not- 
withstanding the pendency of this ap- 
peal, then the bond required and given 
may be sufficient; but it is respectfully 
submitted that so to hold would not be 
in accordance with the prior decisions 
of this Court. 

The Appellee has One Hundred Thou- 
sand Dollars ($100,000) at stake, and 
while he should not for a moment be al- 
lowed to deny access to the Courts, the 
mortgagor should not be allowed to use 
the Courts for the purpose of injuring 
further the Appellee in this cause. 

It is therefore respectfully submitted 
that a supersedeas bond of not less 
than Ten Thousand Dollars ($10,000.00) 
should be required of the Appellant. 

Respectfully submitted, 


CIVIL EFFECTS FROM VOID MAR- 
RIAGES 

By Edward W. Faith, Mobile, Alabama 

Editor’s Note—This article is reprint- 
ed from the Alabama Law Journal for 
November, 1928, because of recent dis- 
cussion in Florida of the possible effect 
on existing marriages of holding void 
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service by publication in prior divorce 
cases. 


Perhaps there is no more perplexing 
danger of loss to the buyer of real es- 
tate than the uncertainty as to what 
may happen because of a void marriage. 
The average prudent buyer knows that 
in buying real estate he must investi- 
gate as to the possession and also as 
to the title. The average prudent buyer 
believes that he discharges this duty by 
employing a competent attorney to in- 
vestigate the records; but how many 
clients (or even attorneys) realize the 
many defects that may lie hidden out- 
side of the record? It is not the pur- 
pose of this article to attempt to point 
out all of these dangers—but merely 
to discuss those that lurk around void 
marriages. 

There are three types of void mar- 
riages which have been considered by 
the Supreme Court in relation to real 
estate. The first type is where a first 
marriage was annulled or dissolved and 
either the decree of annulment or di- 
voree was void or for other reason the 
first marriage was in fact not dissolved 
so as to authorize a second marriage. 
The second type is where, notwithstand- 
ing a prior marriage, a second marriage 
is contracted with an innocent party. 
And the third type is where a marriage 
between the particular individuals is ab- 
solutely prohibited by law. 

The first type is illustrated by the 
case of Barfield vs. Barfield, 139 Ala. 
290, 85 So. 884, and was decided by a 
divided court. In this case the facts 
were that the widow of the deceased had 
been married before she married Barfield, 
and her former husband had, five or six 
years before her marriage to Barfield, 
obtained a divorce, but the decree failed 
to give the woman the right to marry 
again; the former husband married 
shortly after obtaining the divorce, and 
about five or six years afterwards his 
former wife married Barfield under a 
regularly issued license, and she lived 
with Barfield as his wife for about 
eleven or twelve years, having by him 
five children. After the death of Bar- 
field, the children by Barfield’s first 
marriage denied that the widow and her 
children had any rights in the estate, 
upon the ground that the widow had 
never been granted permission to marry 
again and, therefore, her marriage to 
Barfield was void and her children mere- 
ly bastards. The court (one justice dis- 
senting) in deciding the case said: “Her 
subsequent marriage to Barfield was 
unquestionably void. She did not be- 
come his wife and was not his wife at 
the time of his death. She was, there- 


fore, not entitled to dower or to home- 


stead and personal exemptions as his 
widow, and she had no title to the 
property of Barfield’s estate.” That the 
law in that particular is not just and 
should be changed, I have but to quote 
the words of the court, speaking by 
Chief Justice McClellan who concluded 
the opinion by saying: “The hardships 
of the application of these principles of 
law under the facts in this case are 
great and grievous indeed, but we, of 
course, cannot look to them. Ita Lex 
Scripta Est.” It is true that the case 
did not involve any question of bona 
fide purchaser from Mrs. Barfield and 
her children, yet if the marriage was 
void and the children not capable of 
inheriting from their father, of course, 
their deed would convey no title. 

The second type of facts producing a 
void marriage is illustrated in Darrow 
vs. Darrow, 201 Ala. 477, 78 So. 383. 
In this case the question was which of 
two women was the legal wife. The 
proof established a first marriage, in a 
different state, many years before the 
second marriage. The first marriage 
was kept secret and was not revealed 
until after the man died. It was also 
established that the second wife was en- 
tirely innocent, knowing nothing what- 
ever of the first marriage. The court 
decided in favor of the first wife, rely- 
ing upon Martin vs. Martin, 22 Ala. 86, 
which held that such a second marriage 
is null and void, however innocently the 
parties may have entered into the re- 
lation. That the result reached in this 
case does not appeal to the court’s idea 
of what the law should be (in contrast 
to what the law is decided to be), I have 
but to quote what the Chief Justice 
says: “We are not unmindful of the 
fact that the result in this case works 
a hardship on this appellant, who no 
doubt innocently entered into, what she 
supposed, was a legal marriage with the 
deceased, nursing and caring for him 
during his last sickness, while the claims 
of the appellee are simply legal, and 
shorn of all moral support, and that this 
is what may be termed a ‘hard case,’ 
which occasionally, though not often, 
arises from a strict adherence io cold 
legal principles, but appellate courts 
cannot shipwreck, the law to avoid re- 
sults in what occasionally appear io be 
a ‘hard case.’” Fortunately this case 
did not involve the rights of a bona fide 
purchaser from the husband and_ the 
“second” wife, but the interesting ques- 
tion is presented, could a purchaser 
from the man and the second wife have 
resisted a claim for dower by the “legal” 
wife or have successfully defended an 
action of ejectment by the “legal” wife 


to recover the property if it had been 
the homestead? In other words, is a 
purchaser in buying the home from a 
man and his wife required to go into 
distant states and hunt up any secret 
marriage the man may have contracted 
ten or fifteen years before? The old 
common law judges of centuries ago de- 
lighted to proceed upon “a strict adher- 
ence to cold legal principles,” but mod- 
ern legislation is tending towards af- 
fording a remedy in these “hard cases.” 

The third type of facts producing a 
void marriage is illustrated in Lock- 
layer vs. Locklayer, 139 Ala. 354, 35 So. 
1008. This was a proceeding by a woman 
to have exemptions set apart to her out 
of the estate of her husband with whom 
she had lived as wife for about fifteen 
years, having been married by a preach- 
er under a license issued from the Pro- 
bate Court. The claim for exemptions 
was resisted upon the ground that the 
woman was a white woman and that the 
man had African blood in his veins. The 
case was fought upon the question of 
fact and the court said: “The evidence 
satisfactorily supports the finding of the 
trial judge of the fact that petitioner’s 
reputed husband was a negro. Their 
living together as husband and_ wife 
upon the assumption of a valid mar- 
riage, although performed according to 
forms of law, was clearly illegal and 
adulterous. In short, the attempted in- 
termarriage was abortive and void, con- 
ferring no rights upon either by virtue 
of such relation, being in violation of 
the policy declared by Section 5096 of 
the Code. All this, we understand, is 
conceded by appellant’s counsel, but it 
is insisted that she was deceived by her 
reputed husband into entering into the 
contract of marriage and the consum- 
mation of it by his appearance, coupled 
with his representations to her that he 
was a white man. In other words, that 
she accepted in good faith, was his in- 
nocent and unsuspecting victim and, 
therefore, was not guilty of a violation 
of the statute. Whether this conten- 
tion be sound or unsound is not neces- 
sary to be decided. There was evidence 
from which the trial judge could have 
found that she was not deceived, but, 
as a matter of fact, knew that he was 
a negro.” It is true that Locklayer’s 
case did not involve the question of a 
bona fide purchaser, yet the principle of 
law there decided presents this very in- 
teresting problem: When a man buys 
land from children claiming as heirs of 
their father who was, at the time of his 
death, to all appearances, living in law- 
ful wedlock with the mother of the chil- 
dren, and enjoying the respect of the 
community, must such a purchaser, un- 
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der such circumstances, inquire of the 
children if their parents were of the 
same race, so as to constitute the mar- 
riage a valid one, conferring property 
rights upon the children as heirs of their 
father? Must a prudent lawyer when 
investigating for a purchaser the claim 
of an heiress to property ask her if 
either her father or mother was of Afri- 
can descent, and also inquire as to the 
race of her grandparents, and her great- 
grandparents, and even the parents of 
her great grandparents, so as to avoid 
any possibility of the title purchased 
from her being defeated by the brothers 
and sisters of her father, scandalizing 
the community by proving that the 
lady’s parents were guilty of miscegena- 
tion under Section 5001 of the Code and, 
therefore, she could not inherit from 
her father? If this duty be cast upon 
the buyer, then surely we are carrying 
legal technicalities to a logical absurdi- 
ty. Brother Lawyer, if you feel in the 
mood of “starting something” that will 
result in your retiring immediately 
from the active practice of law, I sug- 
gest that you start such an inquiry. 
The question arises, what relief, if 
any, should the law give to innocent par- 
ties to a void marriage. The Supreme 
Court of Alabama in Evans vs. Evans, 
200 Ala. 329, 76 So. 95, offered a solu- 
tion which, when viewed from a legal 
standpoint, might seem somewhat sar- 
castic. The facts in this case show 
that a marriage was void because one 
of the parties had been previously mar- 
ried and divorced and before contracting 
the second marriage had failed to obtain 
permission from his Honor, the Judge of 
the Court granting the divorce. The 
question in the case was whether the 
second marriage (which seems to have 
continued for about ten or _ twelve 
years) conferred any civil rights upon 
the second wife and the children by her. 
The court applied the doctrine of Bar- 
field’s case and held the marriage void 
and then wrote this remarkable para- 
graph: “The application of the law to 
the attempted marriage of Evans to the 
said Grace and to the status of the chil- 
dren of that attempted marriage may be 
grievous in result; not so much because 
they have to forego the benefit to accrue 
from property that did not descend to 
them under the statute of descent and 
distribution, but because of the supposed 
rights of husband and wife and parents 
and children that are disturbed. In 
truth, can this wife and children ex- 
claim: ‘We did not look for troubles; 
it is they have come to look for us.’ 
Ita lex scripta est. Respondents’ sad 
_ plight illustrates the truth that troubles 
often arise from occasions offered by 


ourselves, but that the most cautious 
and blameless conduct cannot secure us 
against them, and that when troubles 
come, whether by our own fault or not, 
confidence in the divine law, alleviates 
them and often makes them conducive to 
a better life.” In other words, the court 
seems to say that for the oversight in 
contracting mariage without the permis- 
sion of the court granting the divorce 
(a permission which the’ court says 
“rests entirely in the Chancellor’s discre- 
tion”), there can be no remedy by hu- 
man law, and the only law which can 
afford relief in such cases is the divine 
law. Just which particular divine law 
the learned Justice had in mind we can 
only surmise—perhaps he was thinking 
“To err is human—to forgive divine.” 
The court might err; but forgive, for 
failure to obtain permission, never. 
The Supreme Court of Mississippi, in 
Shrader vs. Shrader, 81 So. 277, in an 
effort to give some relief in one of 
these “hard cases,” offers another so- 
lution. This was a case where a man 
married, and after living with his wife 
ten years, died and then a woman ap- 
peared claiming to have been married 
to the man fifteen years before in a 
different State. The case was a con- 
test between the two women over prop- 
erty rights. The majority opinion says: 
“There can be no question, then, under 
the authorities mentioned and under 
sound principles of equity and good mor- 
als, that as between R. M. Shrader and 
his Mississippi wife the former would 
be estopped, after the lapse of more than 
ten years, during which time he and 
appellant openly lived together as hus- 
band and wife, now to plead the illegal- 
ity of the marriage in any contest over 
property rights.” However, in a strong 
dissenting opinion in this case, Judge 
Ethridge writes this remarkable indict- 
ment of the majority opinion: “It is a 
familiar maxim that hard cases make 
bad law. It is not infrequent in trial 
courts that sympathies, emotions, and 
a flood of tears sweep aside the barriers 
of the law; but in this court, the final 
and supreme judicial authority of the 
state, I have always considered that the 
court was immune from these influences 
and constituted a judicial ‘Gibraltar,’ 
against which the winds of sentiment 
and waves of emotion would beat in 
vain; that this court administered jus- 
tice according to the law; that it was 
not responsible for the facts involving 
hardships and did not make law but ac- 
cepted the law from the legislature and 
the common law. Inasmuch as there is 
no possessory writ by which the wife 
can reach out and recall to her posses- 
sion the erring or straying husband; 


inasmuch as she can neither maintain 
a habeas corpus, writ or replevin, eject- 
ment, or lawful detainer, to secure his 
possession; and inasmuch as he has the 
liberty of roaming wheresoe’er he will— 
I fail to see any ground for applying 
the doctrine of marriage by estoppel or 
right to a husband by adverse pos- 
session. It seems that some of the courts 
have fallen into this error. and held the 
lawful wife estopped to claim her legal 
rights in somewhat similar  circum- 
stances, but they surely must have been 
operating under a misapprehension of 
the law.” 

Perhaps the most remarkable case in 
the Alabama Supreme Court, in which 
a void marriage figured, is the case of 
Williams vs. Wilson, 210 Ala. 289, 97 
So. 911. In order to preclude any doubt 
in the mind of the reader, the writer 
wishes to say that he is not quoting 
from some romanic novel, but from the 
records of the Supreme Court as stat- 
ed by Judge Bouldin: “The suit is for 
redemption of lands from mortgage fore- 
closure sale. The court below dismissed 
the bill on the merits, hence this appeal. 
Both parties claim through one Mac 
Smith, the common source of title. Com- 
plainant, Charlie Williams, claims by 
descent, and respondents, James E. Wil- 
son and others, by purchase at fore- 
closure sale under mortgage. Respond- 
ents deny that Charlie Williams is a le- 
gitimate descendant and heir of Mac 
Smith, deceased. His legitimacy, vel 
non, is the controlling question in the 
case. 

“On this issue the record discloses the 
following interesting history: Some time 
before the Civil War a family by the 
name of Gray moved into and settled 
in Franklin County. In this family was 
a daughter, Rachael Allard Gray. A 
young man, Jack Adkinson, came with 
the Gray family. Shortly before the war 
Jack Adkinson and Rachael Gray were 
living together on the Bonds Place as 
husband and wife. They held themselves 
out and were generally reputed and re- 
ceived in the neighborhood as such. To 
them were born two children who died 
in infancy and were buried in the 
neighborhood under the name of Adkin- 
son. There was no record evidence, and 
no evidence of a public ceremonial mar- 
riage. All direct evidence of above facts 
is from witnesses testifying from child- 
hood memories about events some 60 
years past. Other evidence is of gen- 
eral repute, some of which was current 
some 30 years thereafter. On an issue 
of legitimacy, raised after so long a 
time, we would seriously question the 
sufficiency of this testimony, standing 
alone, to establish the lawful relation of 
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husband and wife betwen Jack Adkinson 
and Rachael Gray, when followed by a 
breaking off and abandonment of the 
relation and subsequent marriage of one 
or both of the parties.” + 

The history proceeds: “Some time dur- 
ing the war Jack Adkinson moved his 
family in the yard of the home of Mr. 
Bonds, raised a company, became its 
captain, and entered the Confederate 
Army. It appears he visited home a 
time or two during the war. When the 
war was over he did not return; he was 
not heard from; he was generally reput- 
ed to be dead; Rachael returned to 
her old home and was generally known 
as the widow of Adkinson. Two or three 
years after the surrender, Rachael mar- 
ried Mac Smith. They founded their 
own home. To them were born three 
children. The youngest died when a 
child. The two oldest, Alice Smith and 
Monroe Smith, were twins. Alice mar- 
ried Bill Williams, and became the moth- 
er of Complainant, Charlie Williams. 

“While there is no record evidence of 
the marriage of Rachael to Mac Smith, 
(the court house having been burned), 
we think this record sufficiently shows 
that it was an open public marriage, 
celebrated in the usual way. This fam- 
ily relation continued without interrup- 
tion for about twenty years. Alice Smith, 
the issue of this marriage, was then 
about grown. At that point in her history 
all the presumptions of her legitimacy 
obtained. 

“About the year 1890 Jack Adkinson, 
Rachael’s long absent husband return- 
ed. He came to the home of her broth- 
er, Jim Gray. Word was sent to Rachael 
who promptly left her home, husband, 
and children, and went to Adkinson. 
They resumed the relations of husband 
and wife. They so lived under the roof 
of her brother who had full knowledge 
of the original relations between them. 
It was generally known and talked in 
the community that Rachael had gone 
back to her husband Adkinson. It was 
known to Mac Smith who took no action. 
They then moved themselves, lived in 
Florence for a time, and then returned to 
the home of Jim Gray. 

“After thus living in their renewed 
relation of husband and wife for a few 
months, the exact time not certain, 
Rachael one day left Adkinson, returned 
to her home and children, was received 
by Mac Smith, the family relation was 
resumed, and they continued to live to- 
gether as husband and wife until Mac 
Smith’s death some eight or ten years 
thereafter. Adkinson remained in the 
neighborhood a few months, then went 
away. Monroe Smith, complainant’s un- 
cle, testified he saw Adkinson ‘just a 


while’ before his father (Mac Smith) 
died. Jim Gray, Mac Smith and Rachael 
Gray Adkinson-Smith are all dead. The 
record is silent as to any divorce on be- 
half of either of the parties. The facts 
of the return of Rachael to the embraces 
of Jack Adkinson and her subsequent 
return to Mac Smith, as above, are ad- 
mitted on both sides.” 

In arriving at its decision, the court 
says: “In finding whether there was 
a lawful marriage between Rachael and 
Mac Smith in this case much centers 
about Rachael’s return to Adkinson.” 
The court then indulges in some very 
interesting reflections based upon pre- 
sumptions of law, and then says: “We 
think that when Adkinson failed to re- 
turn after the war was over, was not 
even heard from for some years, was 
reputed to have died in the hazardous 
service of war, Rachael believing him 
dead, married Mac Smith in good faith. 
She lived more than 20 years in this 
belief. She knew no reason for asking a 
divorce from her lost husband. Then 
Adkinson suddenly appeared. Rachael 
found herself in the unhappy position of 
other cause than the unhappy alterna- 
tive which now confronted her. But 
having married with a former husband 
living. She could not have two lawful 
husbands. She knew which was _ her 
lawful husband and went to him. In all 
justice and charity we must conclude 
she went to Adkinson out of sense of 
legal duty. A legal obstacle, not of her 
choosing, forbade her remaining with 
Mac Smith. Every natural impulse and 
affection impelled her to stay in her 
home and with her family, and this rec- 
ord discloses no facts on which we should 
hold that she went to Adkinson for 
what of Rachael’s leaving Adkinson and 
returning to Smith? However viewed, 
this fact cannot break the probative 
force of the facts above discussed. There 
is no claim that either party obtained a 
divorce threafter and the conditions 
would repel such presumption. We are 
not warranted in finding that Adkinson 
died pending the restored union of Ra- 
chael and Mac Smith, so that a lawful 
marriage could arise after the legal ob- 
stacle was removed. * * * It results that 
Charlie Williams could not lawfully in- 
herit the lands in suit.” 

The loser in this case might well para- 
phrase the dictum of Judge Thomas in 
the Evans case and exclaim “surely an 
infant should have some protection from 
the senile indiscretions of a foolish 
grandma.” If the Civil War produced 
such a case, we can but wonder how 
many times it will happen in the future 
that after the death of a World War vet- 
eran, leaving children by an American 
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wife, some French woman will come to 
the court saying, “C’etait mon mari” 
(He was my husband). 

A study of the policy of our law in 
regard to civil effects from void mar- 
riages is not complete without a con- 
sideration of the marriage of slaves, as 
viewed by the old slavery laws of the 
South, the legislation enacted after the 
abolition of slavery, and a contrast of 
the opinion of the Supreme Court dur- 
ing the reconstruction days with the 
modern view of the court. After the 
lapse of approximately sixty years, the 
Southern lawyer who has known but one 
flag can read the judicial history of the 
reconstruction days without being sway- 
ed by the passions and prejudices which 
then swept our nation and more or less 
influenced the decisions of the court. It 
is but natural to expect that the laws 
relating to slavery would give rise to 
the greatest differences of opinion. It 
would be entirely foreign to the purposes 
of this article to attempt to review these 
differences, but the decisions relating to 
slave marriages will give the reader 
some idea of the intense feeling which 
prevailed, invading even the judiciary. 
In 1846, during the days of slavery, the 
Supreme Court in Smith vs. State, 9 
Ala. 990, said: “Whilst we admit the 
moral obligation (which natural law im- 
poses) in the relation of husband and 
wife, among slaves, all its legal conse- 
quences must flow from the municipal 
law. This does not recognize, for any 
purpose whatever, the marriage of 
slaves.” It is but natural to expect that 
the “Reconstruction” Court would at- 
tempt to depart from the old laws which 
had refused to recognize the legal rela- 
tion of husband and wife between slaves 
and branded their issue as_ bastards. 
The opportunity presented itself in 1870, 
and the “Reconstruction” Supreme Court 
in Stikes vs. Swanson, 44 Ala., 633, 
said: “The cohabitation of Cassius 
Swanson with each of his two wives was 
undoubtedly a quasi marriage. He did 
all that he could to make it legal. The 
impediment which prevented its legality 
was the slavery of the parties. This 
was an impediment not known at com- 
mon law, and could not exist at common 
law, because it was not permitted by 
that code of jurisprudence. The cohab- 
itation was not adulterous; it was per- 
mitted, if not encouraged, by the laws 
of all the states where such connections 
existed. It was then certainly a legal 
quasi marriage. The parties had done 
all within their power to make these 
marriages complete and legal. Slavery 
out of the way they would have been 
legal at common law. Certainly the par- 
ties intended to marry and did all that 
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they were able to do to carry this inten- 
tion into effect; they were then legal 
slave mariages. * * * Marriage is un- 
doubtedly a natural right and _ slavery 
did not deprive the man in this condi- 
tion of all his natural rights. So far as 
was consistent with his status, these 
were allowed. In the distribution of 
slaves by administrators, the marital 
rights of the slave, as far as_ posible, 
were respected. They were usually al- 
lotted by families. They were usually 
sold, when this could be done, in the 
same manner. These were not mere 


regulations of humanity; they were per-— 


mitted in some instances to be enforced 
as law. Infidelity between the married 
parties was regarded by the master as 
a moral offense, punishable with stripes, 
and by the church as an infraction of 
the creed. * * * I refer to these authori- 
ties to show that the marriages of Cas- 
sius Swanson, as above stated, were 
marriages good at common law; but 
they were legal natural marriages, jure 
divino. They were not, then, mere adul- 
teries or fornications, nor were the co- 


_ habitations for any illegal or improper 


purpose. Then the offspring of such 
marriages could not be bastards at com- 
mon law. They had, in their condition, 
a legal mother, and they had a legal 
father, united in such marriage as the 
law allowed them to contract which were 
not infrequently blessed with the sanc- 
tion and prayers of the church. They 
were then undoubtedly legal quasi mar- 
riages. The unhappy condition of the 
parties only intervened to prevent these 
marriages from being perfect in the 
highest legal sense. The children, then, 
were not bastards, unless the law makes 
them bastards; they were not born of an 
illicit connection; they were not begotten 
and born of an illicit wedlock, then, they 
were not bastards. * * * They were un- 
doubtedly born within marriages which 
were legitimate. All children born with- 
in such marriages are legitimate. This 
brings them within the description of the 
statute, and the equity of the statute, 
and also within the policy of the law of 
the State. The former decisions in 
this State upon the question of slave 
marriages were made in the interest of 
slavery. This interest is now overturn- 
ed, and these cases deserve but little 
weight. * * * Emancipation has re- 
stored the former slave to his natural 
rights. The reason of the old cases 
is overturned, and the constructions 
upon which they rested fail to do 
justice to the citizen. This of itself is 
a sufficient reason to abandon chem. 
Justice is the law of laws, and these de- 
cisions now militate against justice; they 


are abrogated. * * * The unfortunate 
claimants of the proceeds of their fa- 
ther’s toil should not be made to suffer 
for a wrong committed against their 
mothers, their fathers and themselves. 
This would be adding wrong to wrong, 
without any necessity to vindicate it, 
except, perhaps, an old prejudice, the 


. basis of which is now swept away {or- 


ever.” 

Unfortunately, however, this humane 
decision was not permitted to remain in 
force, and in 1876 the Supreme Court of 
Alabama, having been re-organized, pre- 
ferred to follow the earlier cases, and 
overruled the Swanson ease. Cantelon 
vs. Doe, 56 Ala., 519. So the years 
rolled by and property rights arising 
under the old slavery laws were decided 
as if slavery still existed. And then in 
1905 the Supreme Court (in Johnson vs. 
Shepherd, 143 Ala. 325, 39 So. 223) 
handed down a decision written by 
Judge Anderson (the present Chief Jus- 
tice) which reads: “The plaintiff, Jeff 
Johnson, bases his right to recover the 
land in question upon the theory that he 
is the brother and heir at law of Mose 
Johnson, deceased, who owned and was 
in possession of the land at the time of 
his death. The undisputed evidence was 
that Jeff and Mose Johnson had the 
same father, but different mothers; 
that Mose was born before the war, and 
his parents were slaves, and his mother 
died before the war; that the ‘father 
then, during slavery, took up with the 
mother of Jeff Johnson and continued to 
live with her for years after the war, 
and until her death, about fifteen years 
ago; that Jeff Johnson, the plaintiff, 
was thirty-three years old. The parents 
of Jeff Johnson being slaves and having 


started a cohabitation before their free-_ 


dom such cohabitation could not have 
legitimatized their offspring, upon the 
theory of common law marriage; but, 
as they continued to live together as 
man and wife up to and after Septem- 
ber 29, 1865, the legal relation of man 
and wife attached, with all its duties, 
obligations, and rights, and as a mat- 
ter of course Jeff Johnson was their 
legitimate child and capable of inher- 
iting, both from the father and mother. 
Mose Johnson, however, was born a 
slave, and his mother died before the 
war, and he cannot in legal contempla- 
tion be considered the brother of Jeff, 
although they have the same Zather. 
Born of parents who were incapable of 
contracting a marriage, and the mother 
having died before the war, subsequent 
laws and events did not give Mose the 
right to inherit from the father. He 
was, in the eye of the law, a bastard. 
Suppose the father had owned property 


at the time of his death, can there be 
the slightest doubt that Jeff would have 
inherited it all to the exclusion of Mose? 
Then it stands to reason that if Mose 
could not inherit from the father that 
Jeff cannot inherit from Mose. Here 
we have brothers in flesh and blood but 
not in law. A sad condition, largely the 
result of the evolutionary system. From 
savage to slave, and from slave io citi- 
zen, with no adequate provision of law 
for those unfortunates, born in slavery, 
and whose parents did not survive 
emancipation. Sons of one father—one 
with all the rights of inheritance from 
the father, the other with none. A con- 
dition to be deplored, but not sui gen- 
eris, and for the existence of which our 
lawmakers are not solely at fault. Our 
Creator designed rights and blessings to 
some that were not to be enjoyed by 


others, even children of the same parent . 


or parents. Cast out this bondwoman 
and her son; ‘for in Isaac shall thy seed 
be called. And Hagar and her son Ish- 
mael were sent away and wandered in 
the wilderness of Beersheba. * * * For, 
the children being not yet born,’ it was 
said to her, ‘The elder shall serve the 
younger. Jacob have I loved, but Esau 
have I hated.’” For some reason (who 
knows but what the Creator resented 
the effort to shift the responsibility up- 
on His shoulders), this decision produc- 
ed a remarkable result. It caused our 
lawmakers (see Judge Thomas in Carter 
vs. Gaines, 204 Ala. 640, 87 So. 109) to 
enact in the Code of 1907, Section 3766, 
which reads: “Slaves and free persons 
of color prior to the abolition of slav- 
ery in this state, and the descendants, 
are capable of inheriting or transmit- 
ting property, real, personal, or mixed, 
the same in all respects as white per- 
sons, where the ancestors lived together 
as man and wife under such circum- 
stances as would constitute a valid mar- 
riage at common law. This section shall 
also apply to and govern all cases here- 
tofore arising and to which it may be 
applicable.” And thus our lawmakers re- 
versed the policy of our Supreme Court 
and went back to the humane decision 
of the “Reconstruction” Court of forty 
years before. But courts, like lawyers, 
dislike to give up. This Section of the 
Code is of no value unless it be retro- 
spective, as it expressly provides. So as 
a final parting shot, the Court in 1911, 
in Foster vs. Lee, 172 Ala. 32, 55 So. 
125, said: “We have not been inadvert- 
ent to Section 3766 of the Code of 1907 
which, in effect, legitimates slave mar- 
riages, and by its terms is given a re- 
trospective operation. We have prefer- 
red, however, to base our decision on the 
principles above stated, and thereby 
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avoid a resort to the last clause of this 
Statute, the application of which to the 
present case might necessitate a deter- 
mination of its constitutionality—an is- 
sue which it is our duty to avoid if 
possible.” It is much to be desired, after 
the lapse of sixty odd years from slav- 
ery, that further questions as to slave 
marriages are dead, so we might write 
the inscription: “Rest in Peace.” 

The law of Alabama upon civil effects 
from void marriages, as expounded in 
the foregoing decisions of the Supreme 
Court has been productive of great hard- 
ships, recognized as such by the Court, 
but only the relief suggested by the 
Alabama Court is to study the Divine 
law. Just which particular version of 
the Divine law we are to study we are 
not told so perhaps it might not be 
amiss to turn back the pages of history 
and see what was provided by the Canon 
Law as “adopted in the early Christian 
Church and which still, with later addi- 
tions, constitutes the law which regu- 
lates the discipline of the Roman Cath- 
olic Church. * * * In the Middle Ages 
the Canon Law was legally binding in 
all countries subject to the spiritual 
jurisdiction of Rome and is still large- 
ly legally authoritative in countries 
where the State Religion is Roman 
Catholic. In England and the United 
States portions of it (for example, the 
law of marriages as existing before the 
Council of Trent) are included in the 
common law.” Under the Canon Law a 
putative marriage was “a marriage in 
due form of parties between whom exist- 
ed any of certain impediments, as 
consanguinity, either or both acting in 
good faith. It was invalid but the child- 
ren born prior to a divorce were legiti- 
mate at Canonical Law; and if con- 
tinued in good faith until the death of 
the husband, the wife, if surviving, was 
entitled to dower. Some modern Civil 
law systems, as the French, adopted 
this view, and it was recognized in the 
English Common Law in the Thirteenth 
Century, but it is not now recognized in 
Great Britain or the United States.” 
(See Webster’s New International Dic- 
tionary “Canon Law” and “Putative 
Marriage.” 

Fortunately we in America have a 
very good way of learning and judging 
the merits of the French law upon this 
subject. By reference to the decisions of 
the Supreme Court of Louisiana (where 
the Civil Law prevails) we find that 
“Article 201 of the Code Napoleon de- 
clares that the marriage which has been 
declared null produces, nevertheless, civil 
effects, as well as concerns the spouses 
as the children, when contracted in good 
faith. Article 202 of the same Code pro- 


vides, further, that if good faith exists 


- only on the part of one of the spouses, 


the marriage will produce civil effects 
in favor only of that spouse and of the 
children born of such marriage. Articles 
117 and 178 of our Revised Code have 
the same import and are substantially, 
if not identically, the same.” Succession 
of Buissiere, 5 So. 668. In Smith vs. 
Smith, 10 So. 248, the Supreme Court 
of Louisiana says: “The Code provides. 
as we have seen, that the putative mar- 
riage produces its ‘civil effects’ as it re- 
lates to parties in good faith. The words 
‘civil effects’ are used without restric- 
tion, and necessarily embrace all civil ef- 
fects given to marriage by the law; or, 
in the language of Marcade, in com- 
menting on the identical Article in 
the French Code, such marriage, ‘al- 
though actually null, has the same ef- 
fects as if it were not null,—the ordi- 
nary effects of a valid marriage. * * * 
Every marriage, though invalid, if con- 
tracted in good faith, produces the ef- 
fects of a valid marriage in the interval 
between the celebration and the judicial 
declaration of nullity. When once such 
declaration intervenes the marriage pro- 
duces no further effect; but, be it un- 
derstood, the effects produced remain 
forever.” 


The harsh doctrine of the Common 
Law, as followed by the Alabama Court, 
has lost favor in many of the States, for 
we find it stated in Corpus Juris: 
“Statutes in many States provide that 
the issue of null and void marriages 
shall nevertheless be deemed to be legiti- 
mate especially in cases where such mar- 
riages were contracted in good faith by 
both or either of the parties thereto.” 
7 Corpus Juris, page 948. (Note: Ac- 
cording to Corpus Juris, such statutes 
exist in Arizona, Arkansas, California, 
Illinois, Maine, Massachusetts, Kansas, 
Kentucky, Louisiana, Missouri, New 
York, Ohio, Oregon, Texas, Utah, Vir- 
ginia, Washington, and Wisconsin.) It 
would seem, therefore, that when Judge 
Thomas admonished the study of the Di- 
vine law, he might also have recom- 
mended to the Legislature a study of the 
law of over one-third of our sister states 
and by which approximately one half of 
the people of the United States are 
governed. 

Is it the policy of Alabama that there 
should be no civil effects from void 
marriages? From the cases thus far con- 
sidered it would seem that it is the 
policy of the law of Alabama that no 
civil effect should be given a void mar- 
riage, even though the void marriage 
had been contracted in good faith. Be- 


fore we reach a final conclusion, let us 
consider one other type of void mar- 
riage—the incestuous marriage. Perhaps 
the most scathing denunciation of the 
incestuous marriage is that by Chief 
Justice Brickell, in Beggs vs. State, 55 
Ala. 112. “Incestuous marriages are pro- 
hibited—are void ab initio; no subse- 
quent act of the parties can affirm or 
impart to them validity. Not only are 
they prohibited but those entering into 
them incur severe penalties. * * * The in- 
cestuous marriage contravenes the voice 
of nature, degrades the family, offends 
decency and morals, and is absolutely 
interdicted.” But, notwithstanding what 
Judge Brickell says, the law of Alabama 
has always provided: “The issue of any 
incestuous marriage, before the same is 
annulled, shall not be deemed illegiti- 
mate.” Code 1923, Section 8994. This is 
true even though the parties acted in 
bad faith, and in this respect our law 
seems to be more liberal than the old 
Canon Law and the Civil Law Rule in 
France. See: Succession of Buissiere, 5 
So. 668. From the standpoint of the 
children, it would seem that, in the eyes 
of our law, it is a greater crime for a 
divorced person to marry without ob- 
taining permission of the court (an of- 
fense in no wise offensive to public mor- 
als) than it is to contract an incestuous 
marriage which is offensive to both civil 
and moral law and punishable by im- 
prisonment in the penitentiary for not 
less than one nor more than seven years; 
and yet, in the dramatic words of the 
Court: “Ita Lex Scripta Est.” 


THE CARNEGIE FOUNDATION FOR 
THE ADVANCEMENT OF TEACHING 


SUMMARY OF 
REVIEW OF LEGAL EDUCATION 
IN THE UNITED STATES 
AND CANADA 
FOR THH YEAR 1928 

Warning Against Over-Standardization 

That the process of imitation and 
standardization, which has characteriz- 
ed the activities of reformers of legal 
education during the past forty years, 
may be carried too far is the conclusion 
reached by Alfred Z. Reed in the Car- 
negie Foundation Study, “Present-Day 
Law Schools.” In this publication, as in 
his earlier volume, “Training for the 
Public Profession of the Law,” he de- 
clares that the present need is for pro- 
gressive differentiation, rather than for 
standardization, of legal education and 
of lawyers. 
Summary of a Six-Hundred Page Volume 


The above is one of many items of in- 
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terest, alike to lawyers and laymen, that 
may be gleaned from the current an- 
nual “Review of Legal Education in the 
United States and Canada,” issued by the 
Carnegie Foundation. The first of the 
three Sections into which this pamphlet 
of fifty pages is divided summarizes a 
comprehensive presentation of facts and 
conclusions covering nearly six hundred 
pages in “Present-Day Law Schools.” 
The relation between law and politics, 
the organization and financial resources 
of law schools, their entrance require- 
ments, the length of their course, the 
elective system, and the problem of the 
night or “part-time” law _ school, are 
among the topics considered. 

Changing Bar Admission Requirements 


Section II, “Bar Admission Require- 
ments,” after discussing recent changes, 


presents in tabular form a comparative 
view of the requirements now in force 
in each of the sixty American states or 
Canadian provinces. This is followed by 
a discussion of the essentials of a sound 
bar admission system. Special atten- 
tion is directed to the importance of an 
administrative provision requiring ap- 
plicants to register at the beginning 
of their law studies. 

Lists of Full-Time and Part-Time Law 


Schools 

Section III lists, with their tuition 
fees, student attendance, and time re- 
quired to complete their course, the one 
hundred and seventy-three degree-con- 
ferring law schools of the United States, 
and the ten Canadian schools, in parallel 
columns, distinguishing from the eighty- 
three “full-time” schools (of which five 


in Canada), those that offer instruc- 
tion at hours convenient for self-sup- 
porting students or (in Canada) for law 
office clerks. Comparative Tables show 
the changes in the number of law schools 
of different types, and of their students, 
during the last forty years. 
Publications Distributed Gratuitously 

An Appendix contains the current 
standards of the American Bar Asso- 
ciation and of the Association of Amer- 
ican Law Schools, and a list of the 
publications of the Carnegie Foundation 
dealing with legal education and cog- 
nate matters. Copies of these publica- 
tions, including the present “Review of 
Legal Education for the Year 1928,” 
may be had without charge upon ap- 
plication by mail or in person to the 
office of the Foundation, 522 Fifth Ave- 
nue, New York City. 


Good Judgment in-- 
OFFICE FURNITURE 


Lawyers, bankers, doctors and executives in every 


“TRUST” YOUR FAMILY WITH US 


line of business have found that an office furnished 
with quality furniture commands attention and re- 
spect, and creates the impression of good judgment 


in other things as well! 


In our seventy-four years of experience, we at 
Drew’s have handled only the finest in office equip- 
ment, and the measure of our success indicates that 
Florida’s leading professional and business men ap- 
preciate the value of quality furnishings and are will- 
ing to pay a fair price to obtain them. 


If you are contemplating the opening of new of- 
fices, or are interested in knowing how reasonably you 
may replace out-of-date equipment with efficient as 
well as beautiful modern furnishings, we would like 


to have the opportunity of sending you catalogs and 
further details. 


EST.1855-QUALITY EVER SINCE 


JACKSONVILLE 


Sales Offices in Miami and Tallahassee 


TRUST DEPARTMENT 


NATIONAL, BANK 


FORSYTH AND LAURAX\STREETS 


JACKSONVILLE, FLORIDA 
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